Law 5 of Evidence: 


IV. Of Witneſſes that are in- of Debt. 


A 


All the CASES that have en printed in 
any of our Law Boots or Trials, and that in 
any wiſe relate to Points of Evibpkxe E, are 
collected and methodically digefted under their 


Proper Heads, viz. 


II. Of Witneſſes in general. on the Caſe for Words, ma- 
III. Of Witneſſes that are in- licious Indictments, Sc. 
famous. IX. Of Evidence in Actions 


tereſted in the Event of the X. Of Evidence in Actions of 


Cauſe. Treſpaſs. 
V. Of written Evidence. XI. Of Evidence in divers Ac- 
VI. Of Evidence on the Ge- tions. 

neral Iſſue. XII. Of Rvidencs in Pleas of 


VII. Of Evidence in Actions the Crown and - Criminal 
on the Caſe on Promiſes. || Caſes. 


With Neceſſary TABLES to the Whole. 


many Additions from the beſt Reports. 
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'T is probable there are very few that 
are not already perſuaded that the Sub- 
ject of the following Sheets is a Learn 
ing of great Uſe to all that are, or 7 
would be, concerned in the Practice of the 
Law: My Lord Coke. is very expreſs; for 
ſpeaking of it in his Firſt Inſtitute, p. 283. 
he ſays, it is a Learning neceſlary to be 
known, for that the Loſs of molt Cauſes de- * 
pendeth thereon; and indeed, if what Evi MY 
dence will maintain a Declaration or Plea, © ©; 
what may, and what may not be given in 
Evidence. om the General Iſſue, be unknown, 4 
how is it poſſible to avoid committing many 72} 
Errors in the proſecuting, defending 'and 4 
_ trying. Cauſes? On the Circuit moſt other 
Points of Law being remitted to a more ſo;k 
lemn Determination in the Courts of Ne. 
mi nſter- Hall; a Collection of this Nature 
does not only ſeem to be uſeful, but alſo the - - 
only Thing neccflary. It was for theſe Rear 
ſons that the enſuing Collection was made, 
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be Preface. 


7 
there being nothing of this Nature extant be- 
fides the 1 rth Chapter of a Book entituled, 
Trials per Pais, which is very defective, 
there being many Books publiſhed ſince, and 
a great Number of good Caſes then in Print 
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omitted; beſides the Author of that Book 
hath conſtantly given us the Senſe of the 


Books, whence he made his Collections, in 
his own Words, which are often obſcure, and 
ſometimes unwarranted by the Books them- 
ſelyes; and he always conceals the Names 
of the Reports where the Caſes are extant, 
which are the only Authority in ſueh Caſes; 
and ſurely none think that Author's Book to 
be ſo; then the Method is very confuſed, 
and many Caſes are twice printed in difte- 


rent Places, nay ſome three Times, 


After what hath been ſaid of that Book, 
no doubt the Reader will expect ſome Ac- 
count of the Method that hath been ob- 
ſerved in the enſuing Shects, which is as 
follows: Firft, The Caſes out of the Eng- 
liſh Books arc ſet down in the very Words 
of the Books; thoſe out. of the French are 
for Conformity ſake tranſlated verbally : It 
was thought conyenient to preſerve the ve- 
ry Words of the Book, firſt, becauſe my 
Lord Bacon, ſpeaking of a Recompilement 


of our Laws, ſays, The Words of the Au- 


thors and Books of Authority ought as much 
as poſſible to be preſerved. 2dly, As was 


faid before, it being ſuppoſed this Book 


might 
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. 
might be of Uſe on the Circuit, where a 
Study of Books can never be at Hand, the 
Caſes here printed being in the very Words 
of the ſeveral Books whence they are cited, 
they are of the ſame Authority as the Books 
themſelves, which an Abridgment of them 
could not be; therefore a Caſe or Two, which 
were abridged, are printed- in the Talian 
Character, that they might be diſtinguiſhed 
by the Reader, who, it is hoped, will ex- 
cuſe the Poorneſs and Obſcurity of the Ex- 
preſhon, which is obvious in the Quotations 
out of Clayton's, Keble's, and ſome other 
Reports, which was ſuftered for his Sake, be- 
cauſe that was thought more for his Service, 
than to leave him in doubt, whether the 
Collector, by mending the Eugliſb, had not 
corrupted the Senſe: Beſides, why ſhould the 
Reader be more offended with Barbariſms 
here, than in the Books themſelves? When 
Caſes occurred in our Books which contradict 
one another, or are not Law, both which 
have happened ſometimes, they are however 
printed here, that the Reader may uſe his 
own Judgment. f 

It is a common Thing to find the ſame 
- Caſe reported in ſeveral Books, ſometimes 
with the Reſolution of the ſame Point, 
ſometimes without; this the Reader will 
find denoted by S. C. for the ſame Caſe; 
and when the ſame Point does not occur, 
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he will find S. C. u. F. P. which he'll read, 
the Same Caſe, not the Same Point. 
If the ſame Point be reſolved in feveral 
Caſes, than which nothing is more frequent, 
that the Book might anſwer its Title, and 
at one View ſhew the Reader all the Reſo- 
lutions that are extant. in our Books on 
Points of Evidence; that, Caſe is here print- 
ed which was judged to be beſt, and Refe- 
- Tences added to the other Books in which the 


ſame Point is reſolved; ſo that the Reader 


will underſtand that he hath the Words of 
the Books firſt cited, and the Senſe of thoſe 
that follow; only in four or five Caſes, the 
Point being clear, and the Authorities that 
might be added being extremely numerous, 
ſome have been omitted, and then the Quo- 
tations conclude always with an GMO. 
No one with Reafon can aſſert, that a 
Collection out of above a hundred Books, 
and about a thouſand Caſcs, ſhall be exempt 
from Defects; all the Collector deſires is, that 
if no Title of the Law (and Collections have 
been publiſhed on almoſt all) has been treat- 
ed with more Care, or greater Exactneſs, 


he may eſcape Cenſure; and if any has, he 
claims no Favour. 


The. 


The Names of the AUTHORS that 
are cited in the following Book, with ſuch 
Abbre viations as are uſed for their Names. 


Al. for 
1, 2 And. 


Ben. 

Bro. A. 

I, 2 Bro. 
1, 2, 3 Bul. 


C. in IL. 8 Eg 
C. Temp. Hal, 
Cart. 


Clay. | 
I, 2, Sc. Co. 
Co. Lit. 


1, 2, 3 Cro. 


Cumb. 


Dal. 
Dav. 


D. 


Aleyn's Reports, 
Anderſon's Reports, iſt, 2d Part. 


Benloe's Reports. 
Brooke's Abridgment. ; 
Brownlow's Reports, 1ſt, 2d Part. 


| Bulſtrode's Reports, 1ſt, 2d, 3d Part. 


Cafes in Law and Equity. 
Caſes in the Time of Holt, C. 1 
Carter's Reports. 

Carthew's Reports. 


| Claytor's Reports. 


Coke's Reports, 1ſt, 2d, Cc. Part. 

Sir Edward Coke's Commentary up- 
on Littleton. 

Firſt, 2d and 2d Vol. of Croke's Re- 

ports; and Note, That is here 
called the firft Vol. which is firſt 
in Time, and fo of the 2d, ahd 
3d. 

Cumberbach's Reports. 


Daliſon's Reports. 
Davis's Reports. 
Dyer's Reports of the laſt Edition, 
with new Caſes in the OO 
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Fr. Fitzberbert's "Wn 


Hut. ; 0 : bal » Hutton's Reports. 


7 Jon. N Sir Thomas Jones's Reports. 6 1 
M. Fon: Sir William Jones Reports. 
* 3» 4+ Inſt. . 2d, 3d, 4th Inſtitute. 


1, 2, 3 eb. | Reebli's Reports, I, 2d, 24 Part. 
Kel. | . Keilway 8 Reports. | i. * 
hne. ... Kehmge's Reports. 


L. Lats Reports. 
1, 2, %. Leonard's Reports, iſt, 2, gd, 4h 
Part. 


I, 2,3 3 Lev. h Levinz's Reports, 1ſt, 2d, 3d Part. 


"Bas. *  Littleton's Reports. 


Lucas K. | Lucas 8 R 
Tut. © | Lutwich's Reports 


Mar. 5 Narch⸗s Repoits, 


A, 2 3, Sc. "_ Reports, iſt, 2d, 3d, — 


Mea. * n pon | 
6, 7 M. C. Modern Cale, 6th, * 7th Part, 


: g ' 


— 
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I, 2, 3 Salk, Salkeld's Reports, iſt, 2d, 2d Part. b 72 5 
1, 2 Show, Shower Reports, 1ſt, and 2d Fart. 
S9.  _ Styles Reports. | 3 
1, 2 Sid. Slams 1 iſt, 2d Pare: £5. w__ 
Sin.  Skinner's R 


| T. 1 Trials per pais. | 0 Wes 4 A 
— 
1, 2 Vn. Vieniriss Reports, iſt, 2d Part. 

Win. Winds Report. abs ti en | = 


Mo Telverions Reports. BEE * 1 
The Year Books. | 8 * 
Several printed Trials, and Adts of Parliament, - 
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| Names of the Principal Caſes. 


Aldbrook's Caſe. | 


Allen and Abraham, 263 
Allen and Chapman. 179 
Allen and Sprigwell. 189 
Altman werſus ——. 267 


——— verſus Brown & 
alios. 


112 


200 
Anderſon (Sir Henry) his Caſe. 


218 
. and Barſtoe. 194 


_—_—__ (Phineas) 5 Cafe. 

235 

Arbuyh ver ſus Colliſon. 208 

Arden verſus Goad. 128 
| Argoll * Cheney. 1024 


| Aſhburnhata and Young: 195 


6 MK. 


— .u—_—_ _ — 


| Arundel (Counteſs,). Ec. 


Lord Hunſdon,&c: n 


Aſcue werſas Sanderſon. 1 65 


Atkins (Sir Robert) and Lord 


| Brounker. 91 
| Atkins verſus Hale. 250 
Atkinſon and Champion. 77 
| Audley (Lord) bis Caſe. © 5x 
; Ayre and Blackwell. I 67 
B. 
Backwell and Litcot. 137 
'| Baines's Ca/-. 169 
Baker and Cook. 66 
Baldwin wer/us Cole. 180 
Banker's Cafe. 60 
Baraclough's Caſe. 210 
Barber and Cafe. 162 
Barley's Caſe. 114 
Barſtoe verſus Anderſon. 194 
Baſpole's Caſe. 95 
Baſpole and Rex. 121 
Baſs ver ſus _—_ 169 
Baſſet and Si 234 
Bath Earl) 8 Batterſea. 
109 


Bath 
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Rath 1) axd Pride. Page 258 Boreman and Paynter. Pa 
Jager and and Cramfield verſus | Bowles verſus Broadhead 2 
| i 135 
Bayly « = Gatſord. 200 Boyer and Tantalier,- by 
Beal and Taylor 194 | and King. N 
n and Jones. 77. | Breedon's Ca/e: r 
kford we jr „ Bredon 3 9 4247 
and Brents ver | 7 
Reckwith wer/us Elſey. - 177 — Tatam. | 4 
Reckrow's Caſe. 102 J Brett ver/us Brett. 127 
L and Howard, | 64] Brett and Gilbert. 205 206 
et verſus Hartford Hun» | Brett verſus Ward. 
dred. 51, 70, | Brian vert Trundle. - 
47 | Brodridge and Holditch. | 
50, | Brograve and Snelgar. 
| Brooks werfus Smith. 
Brooks and Hardin 
Berry's. Caſe. Brounker (Lord) verſus Sir Ro- 
verſus Wheeler. — bert Atkins. 81 
un ver ſus Betſworth. Brown's Caſe. © 54, 111 
| L25- | Brown verſus Craſhaw. 38; iP 
Beverley Corporation. 91 Brown ver Brokes. | 
in': Caſe. 39 | Brown verſas Hodges. 140 
Birch verſas Wilſon, 142 | Brown. and Moor. 189 
verſus Bird. 185 | Brown werſus Purchaſe. 210 
Birt and Strode. 124 | Browning and Johnſon. 175 
Biſhop and Peers. 202 | Bruen verſus RO m. %% 
Blackham' s Caſe. 126 | Brumwiche's C. 116 
Blackwell wer/us Eyre. 167 | Buckeridge and Rex, Se. 69 
Bladwell wer/us Slegin. 194 | Bucknall and 203 
9 * verſus March. 138 | Bukefaſt (Abbot) wle Hor- 
verſus Page. 29 Will. 245 
Bland verſus Haflerig. 171 | Burgeſſe' Caſe.” 279 
Bland verſus Tenant. 160 | Burleigh verſ Child. 2 
Blesby's Caſe. 159 | Burraſton and Herbert. be: | 
Blower verſus 3 114 | Burrough werfus Perkins. 126 
Blunt verſas Ward. 141 | Burrough and Sanders. 227 
Bocknam and Rex. 279 | Buſhel's Caſe, in . 
Bean and Jones. * "£3 3, 4» 16 
Bajun and Fitzharris. 172 | Buſhel verſus Paſmore. 204 
Bolton wer/us Thompſon. 222 11 
Bond verſus Green. 208 0. 
Bond wer/us Richardſon. - 204 mo 
Booth wer/us Jenkinſon. 235 Cage and Harriſon. 167 
Boothby and Lee. 134 y verſus Fiſner. 260 
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Page 45 
Gitter and Lord Deda. 66 
Carter and Kemp. #29 
Caſe wer/us Barber. 162 
Caſtle au Trowell, 122 
Caftlemain & Rex. 39 
Cutline vor ſas Pidgeon. 30 
Celier and Rex. 38 
Chalkill au Eden. 126 
201 
Clampicn RY Atkinfon. 77 
+ Chapman and Abbot. 162 
Chapman verſus Allen. 179 
Chapman and Regi 284 
Charnock's Trial. 272 
Chaſe verſus Holdwich. 200 
Cheney and Argoll. 102 
Cheney and Combes. 181 
Cheny verſus Haws. 161 
Cheny wer/us Smith. Þ 252 
Chicheſter ana Phillips. 127 
Chicheſter (Biſhop) and Strod- 
D 22 
Child's Caſe my — 
Child and Burleigh. 247 
Clark and — 162 
Clark and Iſaac. 176 
Clark ver /as Martin, . 242 
Clayton wer/#s Spencer. 207 
Cleaveland & Rex. 73 
Ooakes and Sir Francis 
1 110 
Colcheſter (Civ.) verſas Civ. 
5 | 182 
Cole and Baldwin. 180 
Cole wer/us Delawn. 212 
Collet and Whitaker. 183 
Collins end Oliver. 248 
Colliſon and Arbuyh. 208 


Collingwood and Ramſey. 219 
Combs werſus Mayo. 32, 103 


Combs wer/us Cheny. 181 
Combe and Fryer. - 135 
ae 189, 190 


| 


J 


rote ra Page 66 


Cook and Fountain. 61 
Cook verſas Thomas. 110. 
Cook and Violet. 21 
Coomes verſus Denn. 13 
Ooot and Winkfed.” 17 
Cope verſas Bedford. 0 
Copeney verſus Phelps. 126 
Corridon werſus Devoe. 184 
Cory, &c. and Latterel. 181 
Coteſworth & 279 
CatewelPs Cafe. 256 
Coulter and Ireland. 208 
Covert verſus Lennard. 259 
| Cox werſus Copping. 133 
Cragg wer/us Norfolk. 98 
Crane and Dean. 170 
Craſhaw and Brown. 38, 40 
* Crawley and Dillon. 286 
Creſwick's Cafe. © 61 
Cropley and 158 
Crosby & Rex. 42 
Croſs and Gay. 190 
Croſs and Matthews. 196 
Crouch verſus s 1 29 
Crowdall and Millner. 163 
Cuddington and Wilkins. 38,40 
Cullins's Caſe. © 
Currier and Counteſs - of Pe: 
broke. 109, 113 
Cuttler and Snow, Gr. 91 
Cutts verſus Pickering. 80 
D. 
Dalſon verſus Moulin. 268 
Danges and Pateſon. 268 
Danvers and Rogers. 210 
Darby verſus Bourcher. 156 
Davenant and Tapper. 159 
Davis and Carter adv. R 


Lis. 45 

| Davis and Haywood. 225 
Davis and Staniſon. 103 
Dauler and Knight. 84 
Dawſon and Walker. ' 218 


*, 
Dean 


Names of the Principal Caſes. "ak 7 
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awbie's Caſe. Page 116 | Emerſon'and Kirby. Page 16. 
—_ — Hr 41 Enfield verfus Hill. " - 
Dealton and Tarling 184 | Evans verſas Herbert. 107 

werſus Crane. 170 Evans and Petty, 264 
Dean wer/us Harrington. 247 | Exeter (Dean and Chapter) 
Dean and Mildmay. 128, 227 | werſus Trewinard, * f 
Death and Gold. 6 1 1 and Blackwell. 167 
Delawn and Cole. 2144 e 
ere * 290 6 F. | 
Dennis wver/zs St. John. 200 9 8 
Demy . Node. 161 | Farmingham and Hewet. 172 
Devoe werſus Coridon. 184 | Farthing and Vicary, 134 
Dierſly wer/us Nevil. 221 | Farrington verſus Lee. 155 
' Digby (Lord) and Earl of Fawcett and Page. 125 
. - Shaftsbury. 16 | Field & Rex. "x IN 
Dillon wer/us Crawley. 286 | Fenwick and Holt and Jackſon. 
Dixon and Lindley. 262 | | 110 
Dod verſus Monger. © 191 Fezas & Rex & Reg. 54 
Domingo Franca's Caſe. 254 | Fine (Sir Henry) bis Cafe, 37 
Dorſet (Lord) verſus Carter. 66 | Fiſher and Caly. 260 
Dowdal!'s Caſe. © 5 | Fits wer/us Freeſtone. 161 
Dowman's Caſe. 4 | Fitzherbert ver Hind. 213 
. Downs and Goulſton. 77 | Fitzharris ver/us Bojun. 172 
Down wer/us Shumſhee. 237 | Fitz verſus Smallbrook. 42 
Downs wer/us Skrimſhaw. 238, | Ford verſus Gray. 101, 112,164 
„ „„ „ 

Draper verſus Gapper. 220 : x 18 
Drotewich nr and Stay- | Forteſcue and Coales 25 11 8 

ner. 81 | Foſter verſus Fountain. 261 
Drury and Crouch, 129 |- Folter and Price, 253 
Drury and Woller. 176 | Foſter and Rex. 1220 
Duke verſus Ventris, g1 | Fountain ver/fxs Cook. l 
Dune and Terrill. 212 | Foy verſus Liſter. 123 
Dutton and Colt. 58 1 Frankland wer/as Savil. 29 

| Frankland verſar Walker. 160 
E. Frankwel & Rex. 136 
| French and Tilford. 197 
Eaſon wer/us Newman, 176 | Friend and Shotter. 5 
Eden verſus Chalkill. 126 | Fryer ver/u5 Combe. 135 
Edwards and Saunders. 173 | Fuller and Fotch. 121 
Edwards wer/us 'Thompſon. 169 | Fulwood's Caſe. 54 
Edwards and Treil. 158 | 
Eggleſton wer/us Speke. 107 G. 
Eggleſton and Kenrig, 186 | 
Elliot's Caſe. 200 | Gallaway werſus Suſach. 16 3 
Elſey and Beckwith. 177 220 


| Gapper verſus Dare. 


2748 L R of the 


cou, nh Norman, Page 


259 
Garrett verſe Lifter. 103 
Garron and Ladd. 78 
Garth ver/us Mois. 268 
Gary and Wilſon. 47 
Gatford wer/as Bayly. 200 
Gateward's Ca/e. 86 
Gawdy and Vaſt. 215 
Gay verſus Croſs. 190 | 
fs 76 
Gerrard and Stephens. 64 
| 133 
n. 121 
Gilbert and Brett. 205, 206 
Gilbert and Seaton. 159 
Girlington verſas Pitheld. 174 
Gladell's C. 219 
| Goad and Arden. 128 
Goddard werſus Smith. 170 
Gold wer/us Death. 
Gold and Mayor 224 23 
alty of London. 68 
Goodier ver Smith. 122 | 
Goodman vert Gore. 249 
Goodwin werſus Welch and 
Over. a x 23 1 
Gore and Hicks. 74 
Goulſton verν. Downs. 77 
Gower verſus Wilkinſon. 167 
Gary and Wilſon. 47 
Green verſus Proud. go 
Green and Bond. 208 
Greep & Rex. 44 
— verſus Hill. 265 


Greve and Grathook verſus 


Turnſtall. 63 
Grey (Lord) and Ford. 101, 
164 

| Grigg (Mary) hey Cafe. 56 
Griffin ver/zs Stanhope. . 89 
Gubbon and Stone. 102 
Guildley and Bennus. 156 


Guilliams & Ux verſus Hulie | 
& Ux. | 18 


* 


Gulfard verſus Gainsford, Pagh 


23 
| Guy weryus Rand. 250 
| Gwin and Olive. 89 
| N. 2 
| Hale and Atkins. 250 
Hamond werfes Taylor. 142 
Hambden's Trial, 72751 
| Hamſon ad Pettywere. 186 
Hancock ard Smith. 65 
Hankeys and Jennings. 60 
| Hargave's Caſe. 167 
Harning's Caſe, ' 7 
Harding wer/us Brooks: 220 
Hardy and Marlain. ol 
Hardcaſtle wer/us Lockw 
Harriſon verſut Cage. — 
Harris and Manwood. 200 
Harri verſus Dean. 247 
| —__ (Hundred) a Ben- 
I, 70 
Harwich verſus T wells. f 65 
Haws and Cheney. 161 
Haflerig and Bland. 171 
Haydon verſus — 4, 249 
Hayens verſus Rogers. 173 
Haywood ad Nichols. 202 
Haywood werſus Davis. 225 
Hebden and Rutter. 30 
Hedges and Brown. 140 
Hems ver ſur Stroud. 255 
Hendticſon and Martin. 50 
Herbert verſus Evans. 107 
Herbert verſus Tuckall. 135 
Hern wver/us Nichols. 275 


Heſton's Cafe. 39, 40 
Hewit verſus Farmingham. 172 
Heylin verſus Haſtings. 
Hicks wer/us Gore. 
Hill and Enfield. 

Hill and G 
Hill and Hawks. 


Guiſe _— Adams. 230 | 


Hill and Sibile. 


Hase Finherbr: .Page 213 | 
_— werfus Pain 213 
po Wo . 21 ; 
itchcock. . 7< 
Hitchcock ps; 155 
Hodges and Brown. 140 
Hogſden and Maſon. 52 
Holditch wer/us Brodridge. 168 
Holdſworth's Cafe. . 178 
Holdwich wer/us Chaſe. 200 
Holt (Doctor) at Strode. | 
103 
Hopkins and Ford. 241 
Hopkins wer/us Gery. 133 
Horton and Moreton. 100 
Horwood's Ca/c. 277 
Horwill and Buckfaſt Abbot. 
: . 245 
Hornſey (Inhabitants) & = 
| 285 
Hoſier and Osburn. 199 
Howard verſas Bell. 64 
Howard wer/us Tremain. 113, 
| 118 
Huet and Overies. 60 
Humphries and Payton. 63 


n 


Oliver. 1 


7 
HFungerford and Speak. 246 


Hunſdon (Lord) and Lord 


oward, Sc. 115, 
Hunſon and Minors. 222 
Huſſey verſus Jacob. 139 
Hutchins and Stamp. 208 
Hutchins adv. Regis. 279 

I. 
Jacob and Huſſy. 139 


Jackſon and F enwick and 
Holt. 110 


James and Rex. 121, 283 
Jay verſus Rider. 72 


Ibgrave verſus Heydon. 4, 249 


275 
235 


Jefterie's Trial, 
, Jenkinſon and Booth. 


2 * 
9 


— of the ; 


| Jeſuites Trial. 


275 
183 


Johnes ver us Williams. 


Johnſon verſas Browning. 175 


Johnſon ver/us May. 161 
Johnſon and Nelthorp. 97 
Johnſon wver/us Rawlex. 2 
Jones verſus Bean. 
ver ſus Randal. 
ay and The Wardens = 
Company of Sadlers. 
Joyner ver ſus Medlicot. — 


Ipſwich (Town) its Caſe. 64 
Ireland's Caſe. . 
Ireland verſus Coulter. 


2 
Iſaac werſus Clark. * 176 
1 ver ſus Steer. 254 
K. 
Kelly and — 29 
— verſus Carter. 229 
Kenrig ver/us Eggleſtan. 186 
Ketchmere and Blower. 114 
Kirby verſus Emerſon. 165 
Knight wver/us Dauler. 84 
L. 
Lad wer/us Garron. 78 
Lane wer/us Pledall. 201 
Lan verſus Adminiſtrator 
of Tyler. 157 
Langhom's Trial. 269, 275 
Langhorn wer/us Merry, 255 
Langſtone and Robely. 16 
Lawrence and Pawlett. 233 
Lay field” s Caſe, 83, 99, 140 
Layfield the Banker's Caſe. 139 
Lee verſus Boothby. I 3 4 
Lee and F | 155 
Lee verſas Norris. 261 
Lenthall and Rex. - 78 
| Leathall and Hinton. 215 
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Names of hs Ws 2 


Norris an Demy. Page 161 | Pembroke (Counteſs) and aſh 
—— and Gardiner. 259 | worth, &c. Page oy 
Norwich (City) c. and Rex. | Penrice and Oxenden. $4 
| 279, 280 | Perkins and Burrough. 12 
Norris and Lee. 261 | Perkins and Perkins. 210 
| Nowel (Sir Martin) bis Caſe. | Peterborough (Lord) - wer/us 
no 110] Lord Mordant. 103 
Naurſe and Turner. 122 es verſus Eggle- 
„ | | 107 
| O. Petty werſus Evans. 26 
vl Petty were verſas Hamſon. 180 
Oats's Trial. 269, 270, 275 Phelps and 126 
Oliver vr Twin. © 89 J Philips wer/us «© 127 
Oliver ver/us Collins. 248 | Philips and Snow. 106 
Oliver vera: Hundred of Wal- Pickering and Cutts. 80 
lington. 71 | Pidgeon and Catline. 30 
Oneby*'s Caſe. "Ou 79 | Pigot's Caſe. 200 
Oſbourne verſus Hoſier. 199 | Pindar's Cafe. we 83 
Overy and Huets. Go | Pindar and Wright. 84, 89 
Oxenden and Penrice. 62 | Pirfield and Gurlington. 174 
Oxford Univerſity. 286 | Pitman wer/us Madox. 131 
| Pledall au Pledall. _- 264 
. Pledall and Lane. 201 
Plimton' Cafe. 205 
bag ver ſus mewn 126 | Plowden and Flowden, 233 
Page and Blake. 29 | Plumpton wer/us Robinſon. 13 
Paget verſus Whitchurch. 135 [ Poins and Wheeler. 194 
Pain and Rex, 6, 118, 277 | Pollard and Lloyd. 255 
Pain and Hingen. 213 | Pope wer/us Skinner, 265 
Painter wer/us Boreman. 159 | Porn and Jenkinſon, 159 
Parker and Scavage. 258 yn verſus Pearſon. - 240 
Parker and Stillinfleet. 130 ey & Rex. 
Parker me Gibſon verſus Te- — (Sir Edward) biz Cape. 
, 201 | 41 
155 Pratt and Price. "ah 
57 | Preſton (Lord) his Cafe. 
204 | Preſton (Lord) and The 11 
Pateſon and Danges. 268 of Montague. 161 
Pawlett verſur Lawrence. 233 Price and Pratt. 214 
Payton werſus Humphreys. 63 | Price verſus PR (Earl.) 
Peers werſus Biſhop. 202 1 i 
Pearce and George. M 76 Price ver/us Foſter 
|  Peoircy werſur Pembroke (Coun- | Pride wer/us Earl An 255 
3 eee Ruſh- Caſe. 8 
work. 10ð0g, and Green. 3 
i 11 3 | >" | Pryna T 


1 * Toren & alios 7. 15 
ces "Es." "the Fleet. 
285; | 
Pax > dat} 85 nepal, ee nd Lane 

S , em ee | Reynal and Ne - 100 

| 5 2 273 | Richardſon's Neg. 5-4" es 

— werfus Canter. 299 Richardſon verſus Bond. — 

8 - Verſus e 273. Rider and Jay. 
| I Robely verſus Langſton. 16 
| e. op | Robinſon uy Lord unn 
Rainſdew s Caſe 1 65 5 | Robinſon BP ange | 1x 
Rand and Guy. 250 Rodney verſus Serode. | 

Randall an N 224 | Roe and Bruen. | — 

Rawlin's Caſe. 225 | Rogers and 1 I * 

Rawlins and Smith. © 70, 101 [ Rogers and R 206 

' Rawlex and Johnſon. © 172 | Rogers werſus vers. 210 

Read (Sir Thomas)' his ws - | Rookebys Caſe.  ' 177 

al a « Rookwood's Trial: 271, 276 

Read and Clay. s Roſe's Caſe. 224 
Reignolds ard Lovelace. 228 | Row and Townſend. 

Reſcous wer/s Williams. 75 | Rowland and Gare. Xs 9 8 
Reve werſ«s Croply. 158 | Robſe's Til. 


Rex werſus Arundel (Counteh) 
115. Baſpole 121. 
ſon 47. 


435. Dawſon 41. 
' Fezas 54. Ford 36, 44, 
189. Foſter 130. 


1 1 285. 


Beni- 
Bocknam 279. 
Brown 54. 


Bray 164. 


Buckeridge 69. Caſtlemain 


39. Celier 38. Chapman 


284. Cleaveland 73. Combes 


6. Coteſworth 279. Croſ- 
by 42. Davis and Carter 
Field 30. 


Frank- 
well 


136. Greepe 44. 


Counteſs Dowager of Arun- 


del and the Lord Howard 
tg. Hutchins 279. james 
121, 283. Inhabitants of 
Lenthall 78. 


London (City) 66, 67. 68. 
Norwich City) 280. * Pain 


[ 


Sands and Meere. 


et 118, I x Paris 57. 
| Sewell 


Rouſe (Sir hu by Oe 
Ruſhworth, & "x werks Ont 


teſs of Pembroke, Sc. 10 
Ruſſel (Lord) his Trial. 269 
Rutter wer/us Hebden. 20 | 
. 8. a. % 
Sackville and Shelley. 0 7 
alen ps WR Jones. 

6 
Sadler werſus Taylor. | wy 
Saintjohn and Dennis. © 200 
Sampſon werſus Tothill. 32 
Samwell and Loader. 232 


Sanderſon and Aſcue. 183 
Sanderſon wer/us, Nichols. "206 
Sanders ver /us Burrough. 227 

 tbid. 
: Sands 


1. 
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Page 227 


4 A 
* 5 6 Gans” 
Eu = IP : 
" 6 * * 4 
- — - — 
2 7 4 IR 


| Smith vey nme, Boſh 


Sands and Noel. 
Sarsfield verſus Witherly. 139 155 
. . (Cones) ovyfie Sir 3. Smith aud Rawlins. 68, 101 
© Ker 425 | Sentlegar rf Brograve. 190 
Savage and . 236 Snow wer/us Cutler, Ce. 91 
Saunders verſur Edwards: 1973 | Snow verſui Philips. 3 
- -  Savil and Frankland. 29 | Spark's Caſe. „ 
Scavage-wer/as Parker. 258 | Spark werſus Sir Hugh Mid- 
Scott's Caſe. + 209 |  dleton. | 79 
Searl and Searl. | 72 | Sparks and Warden. 142, 217 
Searl wer/us Williams. 39 | Speke and Eggleſton. 107 
Seaton werſus Gilbert. 159 _ verſus p09, weary 246 
Seckford and Wingfield. 196 | Spencer and Clayton. 207 
Seix, Baxter and Cranfield. | Spenſer ænd Com. AY 125 
IT 135 | Sprigwell verſas Allen. 189 
Sewell alias Beaus & Regina. | Stamp verſus Hutchins. 208 
n 59 | Stanhope and Griffin. 89 
8 verſus N55 Staniſon and Davis. 103 
. | Stanton and Chamberlain. 201 
Shelly verſus Sackville. 8 Steiner verſus The Burgeſſes of 
Shepherd and Maicue. 219 Droitwich. wy 81 
Sherrard and Wright. 101 | Stephens verſas Gerrard. 64 
Shotter verſus Friend. 5 | Stephen's Cafe. | 190 
Shamſhee and Down. #237 | Steer and ſurdain. 254 
Sibile ver/us Hill. 196 | Stillingfleet ver/us Parker. 130 
: Sibley and Tuck. 78 | Stockwith and Michael. 202 
Sidney's Trial. 250, 271 | Stone verſus Gubbon. 102 
Sippora wer/us Baſſet. 234 | Strode and Birr. 124 
Skinner and Pope. 265 | Strode and Rodney. 6 
Skrimſhaw and Downs. 238, | Strode ver/us Dr. Holt. 17, 103 
239 | Strodwick and The —__ 
Slatford and Thurſton. 285 | Chicheſter. 229 
Slegin and Bladwell. 194 | Stroud and Hems. 255 
Sly and Marret. * 122 | Styart verſus Rowland. 193 
Slyfield verſus Sybil. 197 | Suſach and Gallaway. 163 
Small and Willoughby. © 246 | Sybile and Slyfield. 197 
Smallbrook and Fitz. ” { LD e's oy 
Smallbrook and Wicks, ibid. T: 
Smartle aunſu Williams. 26 e ee 
Smith's Carr. | 56 | Tantulier and Boyer. B95 
Smith and Baſs. 169 | 'Tapper wer/us Davenant. 159 
Smith 2d Brooks. 157 | Tarling and Dealton 184 
Smith and: 252 | Tatam and Brereton. 61 
Smith and-Goddard. 176 | Taylor and Beal. 194 
Smith and Goodier. 122 | Taylor and Hamoad. 142 
Smith and Hancock. 65 | Taylor and Sadler. 219 
. EIA] oY a 2 Tempeſt 


Thornton ver ſus Lyſter. 
Throgmorton and Walton. 6 


3 ns EN 74 


4 o the 


| "Tempeſt verb Linkey,. Page 


187, 2; 211 


\ Tenant.and Bland.” 160 


hl my verſus Parket and Gib- 
on. 
Terrill verſus Dune. 
hatcher verſus Waller. 
as wver/us' Cook. 
Thompſon and Bolten. 222 
Thompſon and Edwards. 169 
Thorner and Horton ver ſus 
Moreton. > 30 


237 


201 
212 
116 
110 


— verſus Madiſon. 85, 99 


hurſton_wer/#s Slatford. 285 
Tilſord and French. 196 
Tilley's Caſe. 48,119 
Tirrell's Caſe. EP 7 
Tiſſard and Wardoup. 166 
Tothill and Sampſon. 32 
Tdulſon and Wheeler. 255 


Torrington (Earl) and Price. 


2 131 
94 Townſend and Row. 69 
T regott and Tybbald. 52 

- Treil ver/us Edwards, 158 
Tremain verſus Howard. 113, 
118 
Trewinnard - and Dean and 
Chapter of Exeter. 5 
Trice wer/us Pratt. 214 
Trowell werſus Caſtle. 122 

Trundle and Brian. 101 | 
Turberville and Lutterel. 181 
Turbervill werſus Savage. 256 
Tuck verſus Sibley. 78 
Tuckall and Herbert. 135 
Turner verſus Nurſe. 122 


Turnſtall and Grathooke. 63 
Tuthill and Sampſon. 32 
Twells and Harwich. 65 


Tybbald werfis Tregott. 52 


% 


Q 


; 


1 


AA 


v. 
Vandeveld 4, Lluellin. i Page 
Vaſt verſus Gawdy. 215 
Ventris and Duke 91 
Vicary ver Farthing. 134 
Vincent and Tyrringham. 74 
Violet verſus Cook. 21 
Uxbridge. (Town) its Caſe. 65 
. 

Wakeman Trial. 276 
Waldron verſus Ward. 79 
Walker verſus Dawſon. 218 
Walker and Franklin, 160 
Waller wer/us Thatcher. 118 
Wallington and Mantle. 254 
Wallington (Hundred) azd 

Oliver. 71 
Walfingham's Cafe. 122 
Walton and T 
Ward and Brett. 134 
Ward and Blunt. 141 
Warden of the Fleet adv. Re- 

£15. 287 
Wardoup ad Tiflard. 166 
Warner verſus Wainsford. 138 
Wardens and Company of Sad- 

lers and Jones. 6g 
| Watt s Caſe. + {rf 

| Watſon verſus Sparkes. 142, 

Wells and Noell. 128 
Welch and Over and Goodwin. 
Wharton wer/us Robinſon. 
Wheeler and Berry. 
Wheeler wer/us Pons. 
Wheeler and Toulſon. 
Whitaker and Coles: 
Whitchurch azd 
W hitehead's Cafe. 


Wicks ons Smallbrook. a 
Wilkins - 
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Withely and eld. "Page 


Wollington and Mantle, 
Wood and Lynnet. 
Wood verſas Witherick. 
63 | Woodford's Cafe. 

Woller au Drury. 
Wright and Pindar- 
Wright wer/us 


Y. 
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CHAP. II. Of Witneſſes in general. P. 15 
CHAP. III. Of Witneſs that are infamous. p. 33 
CHAP. IV. Of Vimneſſes that are intereſted in the 
Event of the Cauſe. P. 48 


CHAP. V. Of written Evidence. p. 81 


CHAP. VI. Of Evidence on the General Iſue. 


111 p. 137 
. CHAP. VII. Of Evidence in Actions on the ** 


on Promiſes. 


| Ps | 
CHAP. VIII. Of Evidence in Actions on the Caf 
er Words, malicious Indictments, &. Pp. 173 
CHAP. IX. Of Evidence in Actions of _ 


CHAP. X, Of Evidence in Actions of Noe 725 


P. 217 
CHAP. XI. Of Evidence in divers Adions. p. 240 


CHAP. XII. Of Evidence in Pleas of the Crown 
and Criminal Caſes. p. 269 
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5 The „100 qf:Evidence 
the Parties; and both [theſe Kinds ate call'd Evi- 
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dence, becauſe thereby the Point in Iſſue is to be 


temes, (id oft) Pirſpicke & Nate rng, & Lit. 


283. a. 

ang And according, to the above Definition, Brac- 
ton faith there is Pr plex, viz. Viva, as by 
Witneſſes Vivd voce; and Moriua, as by Deeds, 
Writirgs and Inſtruments z and many Ti Juries 
together 5 other Matin are much i nl fe by 
PreſumpMtio whereof there three Sorts, biz. Vi- 
olent, Prob le, Tetr or Temerary: Violent Pre- 
ſumption is many Times Plena Probatio, a clear 
Proof; as if one be run third the Body with a Sword 
in a Houſe, whereof he inſtantly dieth, w_ - — 

n . gut of tha 

e che in D 
the Houſe: Probable Preſumption moveth lade, but 
Prefempiio Levis, or a li ght Preſu mIPOen, moverh 
not at all. 


1 
— AGA ˙²˙¹ ͥ“ ꝙ r „% — —UUO—« rs 


So it is in the Caſe of a Charter of F nn 


"of all die Wine . e a (as no 
Man can keep Bie es ahve; Fe eee 


out all Menf then a continual quiet Poſſeſſion 
for any Length G Time will make a ſtrong or 
violent Preſumption, which ſtands for Proof; for Ex 


. prifunmnur 'fo 
2 Allo che Deen, may receive, Credit ger 
eee Veni piute, c., y .gomphri 


itigg, or 2: or 'Þther-. Cir 
255 25 : TY, Fon eee 12 Super dem Chartatum: 
Nile Six, 13 , Fu niam di aceliuate rocur- 


an e. hers the Witnelſes chat acted. che 


vine) Recopyſe,m e had do Rhe 
yds Fey, 22 Li, E, A + be Ei Au 
r, 912 e URL you, 10 ibi 5:7 e * G3 


* K _ * 
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4. See Chief Baron Gilbert's Reports, 155, 156. 
* Proofs not read in the Exchequer (becauſe 


the Title was there admitted) were not allowed to 52 


be read in the Houſe of Lords, and yet ibid. 191. 
upon an Appeal from a Decree in Chancery, new 
Matter was F read, tho not for- 
merly in Proof: But as to Evidence in Courts of E- 
guicy, what ſhall be allowed or not, ſee the new E- 
dition of Curſus Cancellarie, about to renn 
Tit. Evidence. 

5. And per Yavaſer, Evidence is only given to 
the: Jury, to inform their Conſciences of what is 
right; and if no Evidence is given; yet they ſhall 
give a Verdict for one of the Parties. 14 Hen. 7.29, 

6. No Iſſue can be joined of Matter in Law; no 
Jury can be charged with the Trial of Matter of 
Law barely; no Evidence ever was or can be given 
to a Jury of what is Law or not; no ſuch Oath can 
be given to, or taken by a Jury, to try Matter in 
Law, nor can any Attaint lie for ſuch a falſe Oath. 
Vaugb. 143. BuſhePs Caſe. But they only can judge 
of the Evidence of Fact; the Judge cannot. 
A to the Evidence which y. have of the 
| Ne it is thus: | 


<OF; "The Law kippoſeth them to have ſufficient 
Knowled ge of, and Capacity to try, the Matter in Iſſue, 
(and ſo er muſt) tho no Evidence were given on 
either Side in Court; but to this the Judge is a 
Stranger, i. e. he cannot judge without Bucknce, 
thoꝰ the Jury may. Vaugb. 146. 

2. They may have Evidence from their own per- 
ſonal Knowledge, by which they may be aſſured, 
and ſometimes are, that what is depoſed in Court is 
e but to this the Judge is a Stranger, 
and he knoweth no more of the Fact than he hath 

B 2 learn- 
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5 che Law ” endende 


learned in Court, and perhaps by falſe Depoſitidns; 5 
and conſequently knows nothing. 

3. The Jury may koche che Witnefles to be ſtig- 
matized and Marche z which may be unknown to 
the Parties, and conſequently to the Court. See Ch. 3. 

4. In many Cafes the Jury are to have View 
Weekly, (7. e. of Neceſſity) and in many by Con- 
ſent for their better Information; to this Evidence 
likewiſe the Judge is a Stranger. * 147. M 

e. 
ö 5. And in many Caſes where an Iſſue is joined 
on le Facts, the Jury may if they will take Coght- 
'Zance of the Law ariſing upon that Fac. Ser the fame 
J Sr RT Toe mg 1-385 3rav; 

55. But the Judges are ordinarily” and properly to 
judge of and declare the Law, where both Parties have 
put themſelves on the Judgment of the Court 5 Way 

of Demurrer. Did. See 2 Inft. 662. 
5%. The Court is to explain the Evidence, a 40 not 
the Proſecutors. State Tr. 1 Vol. 224. Where Evi- 
dence may be given after the Proſecutor has replied, 
ſee there 238. And note; Exceptions to an Indich. | 
ment muſt be taken before Plea Pn tk Val. 376 6. 
4 Vol. 92, 219. 

8. Evidence ſnall never be pleaded, becauſe it t only 
tends to prove Matter of Fact: And for this Reaſon 
the Facts ſhall be pleaded; and if they be denied the 
Evidence ought to be given to the Jury, and not to 
the Court. 9 Cote . b. Dowman's Caſe, 

9. Per Cur. He, who affirms the Matter in 1 
ſue, ought to begin to give Evidence. Litt, Rep. 
36. Anonymus. Goldſ. 23. Hun and grave. Dyer 
247. Placit. N. B. 75. 

10. On a Scire facias the Dehn dhe pleaded Plene 
Adminiſtravit, and the Plaintiff re plied Aſets; on 
which they were at Iſſue: And in vin Evidence 
to the Jury, the Defendant began firſt. Vote; This 
ſcems 


7 
| 
3 
S 


Che Law of Evidence. 5 
ſeems to be becauſe the Defendant's Plea was a di- 


rect Affirmative, and the Plaintiff*s Replication 


implied a Negative.] Dyer 80, Placit, 53. Dean 
and Chapter of Exeter verſus Trewinnard. 
11. The Counſel of that Party which doth be- 


gin to maintain the Iſſue, whether of Plaintiff or 


Defendant, ought to conclude. Trials per pais 2 20. 
12. In B. R. a privy Verdict was given for the De- 

fendant, after which, and before the Jury gave 

their Verdict publickly, the Plaintiff deſired to give 


more Evidence; for, as it ſeem'd, he diſcover'd that 


the Jury had found againſt him; but the Judges 


would not admit it, but took the Verdict, after Ju- 


ſtice Southcote had been in the Common Pleas to 
ask the Opinion of the Judges there. Dal. 80. A. 
nonymus. 


Country, may be given in Evidence to a Jury. 
7 Ed. 4. 16. 6 Co. 47. Dowdale's Caſe, Sc. And ſo 
may Things done beyond Sea, where they are duly 
certified under their Seal of Office, or by a Public 
Notary: And yet a Certificate was held to be no 
Evidence. State Trials, 2 Vol. 105, 456. 

14. But doubtleſs on Trials of Things done be- 


| yond Sea, the Teſtimony of a Publick Notary there, 
has been allowed good Proof here; and Ley Chief 


Juſtice ſaid, Such Proof as they will allow beyond 


Sea, we will allow here. 2 RelPs Rep. 346. Ano- 


mus. Caſes in Law and Equ ty 66. and in a late 
Caſe in Chancery, a Commiſſion was awarded to 
examine Evidence in China. | | 

16. Alſo Certificates in Latin from foreign Courts 
of Admiralty, are allowed to be good Evidence here 
by the late Statute for Proceedin gs at Law to be in the 
Engliſh Language, See the 95 latute, Wherein the 
Common and Eccleſiaſtical Law do differ in Point 
15 an, ſee Cartb. 142. (Sbotter v. Friend) and 
B 3 here- 


13. Spiritual Acts, and Things done in a foreign wes” 


1 Che Law of Evidence. 
hereafter - ET and Note; A Sentence in the Spiri- 


tual Court may be made void at Weſtminſter, where | 


not founded on legal Evidence. 
16. An Exemplification of an Entry of Goods at 
Rotterdam held no Evidence here. "Tak es in Law 


and Equity, 1 Part, 75. Yet a Cop ct an Agree 


ment in Holland, atteſted by a Publick Notary, held 

go Evidence. Mid. p. 322 | 
7. The Confeſſion of a Party muſt be taken whole, 

5 ile Parts; as if to prove a Debt, it be ſworn 


that the Defendant confeſſed it, but withal he ſaid at 
the fame Time that he had paid it; his Confeſſion - 


ſhall be valid as to the Payment, 2s well as that 
he owed it. Per Hale Chief Juſtice. Trials per Pais 
209. 5 Med. 163. Rex verſus Pain. 

138. Per Holt, Confeſſion is the worſt Sort of E- 
vidence that is, if there be no Proof of a Tran. 
action or Dealing, or at leaſt a Probability of dealing 
berween the Parties. Far. 49. 
19. If a Thing be referred to Proof, generally, 
Proof muſt be made of it to a Jury, in an Action; 
bur if any other Manner of Proof is agreed on; then 
it need not. 10 Ed. 4. 11. T. 7 R. 2. Moor 845 & 


888. Gold verſus Death, S. C. 2 Cro. 381. S. C. Bd. 
692. S. C. 1 Roll's Rep. 222 C261. S. C. 3 Buer. 
"aid Sc. But note; a Negative cannot be proved but 


an Affidavit. 2 Inſt. 662. See alſo the Caſes of 


Gel againſt Stroud, and The King againſt Combes, 
umb. 18 & 55. rouching affirmative and negative E- 


vidence. 


20. In Things of great Antiquity, Omnia preſu- 


 muntur ſelemniter eſe 2 Palmer 42 Oope verſus 
Bedford. See before: 7 8 
" ST. Perſons once in Being ſhall be intended ſtill 


__ living, if the contrary is not proved, 2 Tomy N, 


457 x, 13 verſus Wation, | 


* 
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che Law of Evſdenco, 
55 an HAcb of 19 Car! 2. cab. 6. för ide Ridheſs 
of Deconvenienties * Want of Prof of the Deceaſ® 
Perſons beyond Ses, on abſentiig themſelves, upon as, | 
Lives Elajes do depend, tis emitted as follows: 
© Whereas vers Lords of Manors, and others, 
< have uſed to grant Eſtates * 'of Court-Roll, 
* for ont, tw; or more -6r Lives, according 
to the Cuſtom of their ſeveral Manors; and have 
alſo granted Eſtates: by Leaſe for wk. or more Life 
or Lives, or elfe for Years determinable u open ane 
or mere Life or Lives; and it Hath often ha 2 
„that ſoch Perſon or Perſons, \'for whoſe Life 25 
Lives ſuch Eſtates have beer granted, have Borte | 
beyond the Seas, or fo abſented themſelves, for 
many Tears, that the Lefſors and Reverſioners 
5 cannot find out whether ſuch Perſon or Petſdns be 
alive or dead; by Reaſon whereof! ſich Leſſors 
© and Reverſioners have been held out of Poſſeſſion 
5 of their Tenements for many Years, after all the 
Lives pon which ſuch Eſtates depend are dead, 
in Regard that the Leſſors and Reverſioners when 
* they have brought Actions for the Recovery of 
| # their Tenements, have been put upon it to prove 
the Death of cheir Tenants, when it is almoſt im- 
pollble for them to diſcover the ſu e. 
For Remedy of which Miſchief, fo frequently 
happening to fach Leſſors or Reverſioners, be it 
enacted, 9c That if ſuch Perſon or Perſons, for 
whoſe Life or Lives ſueh Eſtates have been, or 
e ſhall be granted, as aforeſaid, ſhall remain beyond 
* the Sens, or elſewhere abſent themſelves in this 
Realm, by the Space of ſever! Years together, and 
no ſuffteient and evident Proof made of the Life 
or Lives of ſueh Perfon or Perſons reſpectively, in 
any Action commenced for the Recovery of ſuch 
+ Tenements by the Leſſors or Reverſioners: In 


+ 8 fch Cale, the Perſon'or Perſons, upon whoſe. — | 


B 4 Lite 
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counted as naturally dead; and in every Acti 
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Life or Lives ſuch Eſtate depended, ſhall, be ar- 
on 
brought for the Recovery of the faid Tenements 
by the Leſſors or Reverſioners, their Heirs or Aſ- 
ſigns, the Judges before whom ſuch Action ſhall be 
brought ſhall direct the Jury to give their Ver- 


7 
6. 
« 
<. 
6 
« 


FE ©. mrs bona the + 


Seas, or otherwiſe e were dead. 
* r9 Car. 2. g. 6. Set; 1 & 2. vhs 4 
Alſo the Statute is more fully 4 00 50 


by the Statute of 6 cap. 18. Enxirled, An Ad 


the more Heu Diſcevery of the Death of Perſons 
does to be alive, 0 fe Prejudice of to who 
claim Eſtates after their z-Which runs thus: 
© Whereas divers Perſons, as and Truſtees 
for Infants, and Husbands in Right of their Wives, 
< and other Perſons having Eſtates or Intereſt (in 
© Lands) determinable upon a Life or Lives, (have) 
continued to receive their (the) Rents and Profits 
of ſuch Lands, after the Determination of ſuch 
particular Eſtates or Intereſts; and whereas the 
Proof of the Death of the Perſons, on whoſe 
© Lives ſuch particular Eſtates. or Intereſt depend, 
is very difficult; and ſeveral Perſons have been, 
and may be thereby defrauded; © For Remedy 
© whereof, and for preventing ſuch fraudulent Prac- 
* tices, Be it enatted, &c. That any Perſon or 
© Perſons, who hath or ſhall have any Claim or De- 


mand in or to any Remainder, Reverſion or 


| : Expedtancy, in or to any Eſtate after the Death 


of any Perſon within Age, marry?d romp. cr 
8 any 3 Perſon whatſoever, upon Affidavit mad 


in the High Court of CE by the Perſons * 
* ſo claiming ſuch Eſtate of his or her Title; and 


. 
* Minor, marry'd Woman, or other Perſon, is dead; 
+ and | that his or her Death. is concealed by ſuch 

orks, 


3 ns Irultee, * other Peron, be 
: 4 ſhall and may once a Lear, if the Perſon orieved 
- - 4, ſhould think fit, move the Lord Chancellor, Keep- * 
+ ex; or Commiſſioners for the Cuſtody of the Great 
Seal of Great Britain, for the Time being, to or- 
der, and they are hereby authorized and required 
to order ſuch Guardian, Truſtee, Husband, or 
other Perſon. concealing, or ſuſpected to conceal 
* ſuch Perſon at ſuch Time and Place, as the ſaid 
Court ſhall direct, on perſonal or other due Ser- 
vice of ſuch Order, to pr and ſnew to ſuch 
Perſon and Perſons not exceeding Two, as ſhall 
in ſuch Order be named by the Party or Parties 
proſecuting ſuch Order, ſuch Minor, marry'd Wo- 
© man, or ether Perſon. aforeſaid: And if ſuch 
Guardian, Truſtee, Husband, or other Perſon a- 
« foreſaid, ſhall refuſe or neglect to produce or/ſhew 
„ ſuch Infant, marry'd Woman, or Nach other Per- 
ſon on whoſe Life any ſuch Eſtate doth d 
according to the Directions; that then the Court 
of Chancery is hereby authorized and required to 
order ſuch Guardian, Truſtee, Husband, or other 
FHerſon, to produce ſuch Minor, marry'd Woman, 
or other Perſon: ſo concealed, in the High Court 
< of Chancery, or otherwiſe before Commiſſioners 
* to be appointed by the ſaid Court, at ſuch Time 
Sand Place as the ſaid Court ſhall direct; two of 
* which Commiſſioners ſhall be nominated by the 
* Party or Parties proſecuting ſuch Order, at his, 
her, or their Coſts and Charges; and in Caſe ſuch 
Guardian, Truſtee, Husband, or other Perſon, 
+ ſhall refuſe or neglect to produce fuch Infant, mar- 
* ry'd Woman, or other Perſon ſo concealed, in 
the Court of Chancery, or before ſuch Commiſ- 
* oners (whereof Return ſhall be made by ſuch Com- 
« rmillicncrs; —— — 2 
F 5h aan ey either of the faid Caſes, the 
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_ Chew! of Evidene2.. 
Minor, marry'd Woman, or fuch other Perſon 6 


cala, Fall ba taken 19 be dead; and it ſhall 


« dra aka” chat Death of ch Infant, mar- 
d ryd Woman, or other Perſon ſo concealed as a- 
< forefard, to enter upon tuch Lands, Tenements and 
Hereditaments, as if ſuch Infant, marry'd Wo- 
85 dee Ferſon 5 concealed, . 
86 2. That if 1 Wall appear to che faid Court 
© by Afﬀidavit, that ſuch Minor, marry'd Woman, 
or other "Perſons, for whoſe Life ſuch [Eſtate is 
| - holden, is or lately was at ſome certain Place be- 

vyond the Seas, in ſuch Affidavit to be mentioned; 
it ſhall and may be lawful for the Party or Par- 
«tits: r ie, 
Sher or their Coſts and Charges, to ſend over one 
dor both the ſaid Perſons appointed by the ſaid 
Order, to view ſuch Minor, marry'd Woman, or 
other Perſon, for whoſe Life any ſuch Eſtate is 
bolden; and in:Caſe fiich Guardian, Truſtee, Hus- 
band, or other Perſon, concealing or ſuſpected 
+20 conceal ſuch Perſons as aforeſaid, hall refuſe 

5 or neglect to produce, or procure to be produced 
8 to ſuch Perſon or Perſons, a perſonal. View of 
ſuch Infant, marry*d\ Woman, or other Perſon, 
+ for whoſe Life any. ſuch Eſtate is holden ;- that 
then, and in ſuch Cafe, ſuch Perſon. and Perſons 
are hereby required to make a true Return of 
ſuch Refuſal or Neglect to the Court of Chancery, 
„(Which Return ſhall be filed in the Petty- Bag 
Office) and thereupon ſuch Minor, marry'd Wo- 
man, or other Perſon, for whoſe Life ſuch E- 
ſtate is holden, ſhall be taken to be dead; and it 
+, ſhall be lawful for any Perſon claiming any Right, 
'$ Tie or Intereſt, in Remainder. h ot 
.I : ele 


_ . The Law ot Evidence) ir 

£ otherwife, after the Death of ſuch Infant, mar- 
d Woman, or other | Perſon, for whoſe Life 
fach Eſtate is holden, to enter upon ſuch 


Infant, marry'd Woman, or other Perſon, for 
5 whoſe Life any ſuch Eſtare 1 8 re Ne ee 
dead. 
ah, 5. Provided, If it FR tr eee 
1 A that ſuch 
Infant, marry's Woman, or other Perſon, for 
6 whoſe Life any ſuch Eſtate is holden, were alive at 
the Time of loch Order made; that then it ſhall 
be lawful for ſuch Infant, marry'd Woman, Guar- 
* dian, Truſtee, or other Perſon, ſo having any E- 
* ſtate or Intereſt determinable on ſuch Life, to re- 
enter upon the faid Lands, Tenements or Here- 
* ditaments;” and for fuch Infant, marry*'d Woman, 
or other Perſon, having any Eſtate or Intereſt de- 
« terminable upon fuch Life, their Executors, Ad- 
* miniſtrators or Aſſigns, to maintain an Action a- 
galnſt Tk who obs the faid Order received the 
. Profits of fuch Lands, Tenements or Heredita- 
ments, or their Executors or Adminiſtrators ; 
and therein to recover full Damages for the Profits 
« of the ſame, received from the Time that ſuch In- 
* fant, marry'd Woman, or other Perſon, having any 
* Eſtate or Intereſt determinable upon” ſuch Life, 
$ were:ouſted of the Poſſeſſion of ſuch Lands, Te: 
* nements or Hereditaments, 
4. Provided alfa, if any ſuch Guardian, Tru- 
I bes 4 — or other Perſon or Perſons, holding 
- having a an Eftare-or Intereſt determinable upon 
* the Life or Lives of any -other Perſons, ſhall by 
« Affidavit; * or r otherwiſe, to the Satisfaction of the 
ſaid Court of Chancery make appear, that he, ſhe 
or they, have uſed his, her, or their utmoſt En- 
* deavours' to procure ſuch n, marry'd Wo- 
Woe - 


1 Lands, Tenements and Hereditaments, as if ſuch 


. 
man, or other Perſon or Perſons, on whoſe Life 


The Law 6f Evidence. 


or Lives ſuch Eſtate or Intereſt doth depend, to 
* appear in the faid Court of Chancery, or elſe- 
< where, according to the Order of the ſaid Court 


in that Behalf made; and that he, ſhe, or they 


£ cannot procure or compel ſuch Infant, marryd Wo- 
man, or other Perſon or Perſons ſo to appear; 
© and that ſuch Infant, marry'd Woman, or other 


„ Perſon or Perſons, on whoſe Life or Lives _ 
.< Eſtate doth depend, is, are, or were living a 


© the Time of ſuch Return made and filed as * 


© ſaid; then it ſhall be lawful for ſuch Perſon or 


$ Perſons tx continue in the Poſſeſſion of ſuch E- 

© ſtate, and receive the Rents and Profits thereof, for | 

and during the Infancy of ſuch Infant, (Quere of 

© Non compos, c.) and the Life or Lives of ſuch 

© marry'd Woman, or other Perſon or Perſons, on 

© whoſe Life or Lives ſuch Eſtate or Intereſt doth 
* or ſhall depend, as fully as he, ſhe or they might 


Shave done, Pif this Act had not been made. 
38 5. And further enacted, That every Perſon, 


© who as Guardian or Truſtee for any Infant, and 

every Husband ſeiſed in Right of ba Wife only; 
and every other Perſon having any Eſtate deter- 
* minable upon any Life or Lives, who after the 
Determination of ſuch particular Eſtates or In- 
< tereſts, without the expreſs Conſent of him, her 
+ or them, who are, or ſhall be next and immedi- 
* ately intitled, upon and after the Determination of 
© ſuch particular Eſtates or Intereſts, ſhall hold over, 
and continue in Poſſeſſion of any Manors, Meſ- 


' * ſuages, Lands, Tenements or Hereditaments, ſhall 
be, and are hereby adjudged Treſpaſſors ; and that 


every Perſon and Perſons, his, her and their Ex- 
ecutors and Adminiſtrators, who are,-or ſhall be en- 
titled to any ſuch Manors, Meſſuages, Lands, 
Tenernents 20 Hereditaments, upon and after the 


LA T R 6 


Deter- 


* , _ 2 om. - 
#; * * 
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« Determination of ſuch particular Eſtates or In- 


0 * terelts, ſhall and may recover in Damages againſt 


ſuch Perſon or Perſons, ſo holding over as 

« gd, and againſt his, her or their Executors 
© or Adminiſtrators, the full Value of the Profits 
© received during ſuch wrongful Poſſeſſion. 

Alſo by Stat. 6 C. . c. 21. $ 24. For preventing 
Frauds and Abuſes in the Publick Revenues of the Ex- 
ciſe, Cuſtoms, Stamp-Duties, Cc. tis enacted, © That 

if on Trial of any Information, Action, Suit or 
© Proſecution, relating to the Duties f Cuſtoms or 
© Exciſe, or to any Seizures, Penalties or Forfeitures, 
© relating to the faid Duties; or if upon Trials in 
* any Action, c. againſt any Perſon for any 4. 
done in Purſuance of any Acts relating to the 
* Duties, any Queſtion ſhall-be made, or any Bebe 
or Diſputes ſhall ariſe touching the Keeping of 
any Office of Exciſe, in any City or Town, or 
touching one or more Defendants being Officers of 
either of the ſaid Duties: In every ſuch Caſe, 
© Proof may be made either of the actual Keeping 
© of ſuch Office, in ſuch City, Ic. or of ſuch De- 
© fendants actually exerciſing of, or of being im- 
IT in ſuch Offices, 5 and at the 8 

imes, when the Matters in Queſtion have 
been committed or omitted, without producing 
any particular Perſons to prove the Names of the 
* Commiſſioners, to any Commiſſions to be of their 
© own Hand writing; and ſuch Proof ſhall be deem'd 
© legal and ſufficient Evidence, unleſs or until by other 
Evidence the contrary ſhall appear. 

And by Stat. 11 Geo. 1. cap. 30. ſect. 31. Tis fur- 
ther enacted, That if on the Trial of any In- 
N 21 Action or Suit, relating to his Majeſty's 
Cuſtoms, Exciſe, or other Duties, or to any Seizures, 
enalties or Forfeitures touching the faid Duties, 
or the Collection thereof; or if upon the Trial 

Li EE 


4 


_. © {aid Duties; or if upon 
D or Indictment, for aſſaulti 
© ing any Officer of the 
his Majeſty's Duties, in the Execution of his Of- 
© fice; or for reſcu ; 
ſeiſed or to be 
8. Alben Nall wiſe whether ony 
| *.ficer” of his hy; rar ally felis id-Donk' 
in | 
{onions dates e e 


| — 85 without n or proving the particular 


dan Caſe, fuck Proof th 


| fu preventing 


| Leaſes), and the ſeveral Statutes hereafter retited We 
225 My Allo the Stat. . 2. e Wing 


* N N * at 8 R * 
hy 11 "We od: dn. a 
, we | 8 


l .. 
We Andiftment, Action, Suit ar Profecation, 
1 e Pb for any Thing done n Pr. 
„ ſuance of any Act of "Parliament relating to the 
Li of any enen 
reſiſting or obſtruct- 
Exciſe, or other 


Goods or M 
ſuch Officer; an 
Perſon be an 


6 


fach Caſe Proof. ſhall be made and ad- 


e e Fact exerciſed ſuch Office, 


2 de T happen'd to be done, committed or otmit- 


© Commiſſion, Deputation. or other Authority, where- 
by he was conſtituted or appointed; and in every 
be deemed and taken 

or Juſtices, before whom any ſuch 
and legal Enydence, 


8 Trial thall be had, to be good 


£ * A 


3 90 c. 9 Fad and $ 34. | 
againſt running of Goods, $c.. And Note, by Stat. 8G. 3 
c. 16. F 15. in any Alion "againſt any Hundred, (on 
a Robbery) any Perſon Aeli ith Kat, 055 
. e an . for the fail Hundred. 

For Evidence in ibe Caſe of Bankrupt fie Cur | 
ſus Cancellariæ, Tit Bankropes; "04: 88 5 G. 2. 


A 


See alſo the Stat. 4 Geo. 2. G 15 ä 
Frauds committed by Tenants; and 


ſor the nure eaſy Recovery of Rents, and Renewal of 


arthe Time when the Matter in Controverly. at 


FER "eo 264 Miene, -—- 2 
the Capnitging of Frawds by Laub pe, @ ona - 
Statutes 2 Geo. 2. V2, cap. 25. more efſetfual 
prevent and further gee 0 Pages, Per- 
23 of Perjury,: © ns. it . 
= 48 ſteal; Bonds, Notes, or or Securities far 
Payment of Money, cap. 20. For Relief of l- 
"went Debtors, c. 23. For better Regulating | Air. 
nes, dap. 24. For preventing Bribery and Corruption 
Tn the ben of Members to ſerve. in_Porlignent 3 in 
all which,, am diyers others, ſome Directions ape 
yen touching the Proof 0 or Evidence of 257 e 
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iy th i 5 Yall 15 H A p. II. 344 N 
0 V Witneſs in Gaaneral Of -g" 


| ATNESS is datived of he tres Ward 
LV 8 egen, i. e. ire: Quia de hiis quibus ſaiunt 
| taftars debent, & onne--Saeramentuns debet. off erte 
_Scientae.: In, Latin, Teltis. à fande; &  teſtari "et 
Tabimonium perhibere.  Unge Regula Juris, Plas valet 
725 oculatus Teſtis quam auriti decem: Et Teſtis de 
pre ponderar aliis. 4 Inſt, 27 ũ dꝗl 
2 The Court ought to 60 grant the Priſoner Progeſs 
| ws bring in his Witneſſes. State Trials, 1 Vol. x74. 
38 Vl. 139, 220. yet the Court denied they had au, 
ſuch TA Sno” os — g Mai 
3. Any one (not diſqualified and objected to) may 
be a; Witness, tho not fuppana'd, Ac. Mid. 3 Val. 
39. and Witneſſes are not to be as ane till 
they have gone thro' their Evidence for the Party, 


16 che Ads of eben 


on wWhoſe Side they de produced. 2 Vel. 74⁴⁰ 
3 Vol. 82. 


4. Witneſſes aut n to tell the Truth of what | 


they know, not what they believe; for they are to 
ſwear nothing but what they have heard or ſeen. 
Lib. Aſiz. An. 23. Placit. 11. Vaugh. 142. Boſtels 
0 Gale. 


5. Infants of the Aa of: twenty (or twelve) ate 


81 Witneſſes, Dalt. 104. Anonymus. And in ſome 
Caſes of the Age of nie or ſeen R. 7. A. 228. won] 


Poſt.- 
6. A Jew. being a Witneſs i is fworn upon the Old 


 -Tohtament. 2 Keb. 314. Pl. 23. Robely verſus Lang- 
ſton: Quære, How far a Mahometan mu ; 


neſs ? For they ſay they believe in Jeſus, &c. 
7. The Lord 22 put the Court to declare, that 
a Peer produced as a Witneſs ought to be ſworn, 


becauſe he faid the Houſe of Lords had made an. 
Order contra. 3 Reb. 631. Earl of Shaftsbury verſus | 


TT —_ e not from when they give Evi 
8. ers are not ſworn when t give vi- 
dence, but only take a ſolemn Affirmation; and 
this is by an AR of Parliament made 1- Georg, 1. 


9. A Judge may be a Witneſs, and ſhall be fworn 


in Court as a Witneſs, where he knows any Thing 
of the Fact in Queſtion; and yet ſhall remain in 
the Capacity of a Judge. State Trials, 2 "Ou 57, 
618. 4 Fol. 188. 

10. Secretary Morris, and Mr. 4 Fuſident 
of the Council, were both in Commiſſion for the 
Trial of the Priſoners, and fat upon the Bench; and 
there being Occaſion to make Uſe of their Teſti- 


mony againſt. Hacker, one of the Priſoners, they 


both came off from the Bench, and were ſworn, 


and gave Evidence, and did not go to the Bench 


again r g that Man's Trial; 07 it was 142 by 


the 


. * hk of bee 


cke · Court that they were good Witneſſes, 15 
Commiſſion, and might be made Uſe of. Kehnge 3 | 
At. Wan uryman may be examined on Oa 
Witneſs. State Tri. 2 "Pt 309. And this not only m : 
Criminal Caſes, but all in Ciel. <" 2 
12: Members of the Hbuſe of Commons (who are 
Proſecattors) may be Witneſſes in an Impeachment ; 
but tone of the Grand Fury, who found the Bill, 
are to be Witneſſes on an naten See Cook's 
Trial. 
8 No Evidence is acai" on palting a Bill of | 
Attainder; but a private Satisfaction to every Man's 
. Conſcience is ſufficient. 1 Vol. 349. 4 Vel 157; 1793 | 
200. And it has Been held; that circumſtantial Evi⸗- 
- dence is ſufficient to convict in Caſes of High Treaz 
= 165 Yhere Legen) 1 Vel. 112. 2 Jof 2:42: 3 Vol 


4 The & Grand * may not ſend fr as Eviz 
dence than is 0 d. them an the Behalf of the 
King. State Tri. 2 Vel. 341. (Were, if this is not 
| t to Reaſon and Law.) 

15. Probable Evidence may Be hificterr for 4 

Grand Jury to find a Bill. 2 2 306. 4 Vol. 469. 
16. Refuſing to.give Evidence Grand Jury is 
a Contempt, and fineable; as in the Caſe of Lord 
Pręſtan, 1 Salt: 258. who was committed by the, 
Seſſions for refuſing to be fvorn to give E- 
vidence to the Grand 8 on an Indictment of 
igh Treaſon: And Holt, Chief Juſtice; faid it 
great Contempt, and had he been there, he 


was 4 
would have fined him, and committed him till he 
had pad the Fine; but 1 it being otherwiſe he was 


17. The Petty Jury ear have no Paper in Evidence 
with them out Of Court, but what are under Scal. 
2 v7 * {lg 3 Vol. Fob: * 49: 8 


2 a 


4 * a he th 
#107001 > + FD 


BREE >.” „ o ſworn 
2k in open Court to give Evidence, if he be call'd for 
a2 Witness; for the Court and Counſel ave to hear 
= the Evidence, as well as the Jury. F. per pais 221. 
rg. At a Trial at Bar, the - Def-odanr's Counſel 
deſired that the Witneſſes to a Bond might be ſepa- 
rately examip'd; ſo that one might not hear what che 
other faid, the Bond being ſuppoſed to be forged g 
and the Court granted it. 2 Sid; 131. Guillians & Us 

verſus Hulie & Us. 

20. In an Act 5 & 6 Ed. 6. cap. 12; for the Re- 
peal of. certain T1 7. and ue, chere is che 
following Clauſe: | | 

Provided always, and be it nated by the * 
thority aforeſaid, that no Perſon or Perſons, after 
the firſt Day of February next coming, ſhall he 
< indicted, a condemned or convicted, for 
c. Hy Offence of bo ms or for any . boſe 

pecified to be (that is, affirmi 
1 5 ſupream Hog of the Church) — 9 the aid. 
« firſt Day of Para for which the fame Of- 
fender or Speaker, Offenders or . Mall 
in any wiſe ſuffer any Pains of Impriſon- 
ment, Loſs or Forfeiture of his Goods Chattels, 
- © Lands or Tenements, unleſs the fame Offender or 
| © Speaker, Offenders. or Speakers be accugd by wy © 
ſufficient and lawful Wimeſſes or ſhall willingly, 
6 5 iolence, confeſs the fame. 1 4 6.6. 12. 
822. 
221. In an Act 5 6 E4.6, ap. 11. far the 
8 of divers Kind Kinds of alen, dene in this 
82 
Provided always, and be it enacted by the Au- 
< thority aforeſaid, xi 57 no Perſon or-Perlons, after 
© the id, rap, June next coming, ſhall the, in- 
* difted, arraigned, condemned, convicted or attainted 
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The Law ok Ebidente. 19 
r ay btber Treaſons -that now be, or hereafter Thall 
© be, which ſhall hereafter be perpetrated, commit- 
tell or done, + unleſs the ſame Offender or Offenders 
« be thereof -acouſed by two lawful Actuſers; which 
* ſaid Accuſers, at the Time of the Arraigntnent of 
the Farty Mcuſed, if they de then ee 
& brought in Perſon before the Party ſo accuſed, and 
davor and maintain that, that yy hoy th ſay 
* N OMe earn him guilty of the 

es contained in - the FT of In- 
* ditment 24 950 inſt the Party arraigned, unleſs 
the faid Party willingly, without Violence, 
* \confels the ſame. 3 6 Ed. 6. c. 11. 58. 
1. See Judge Hales Opinion, that two Witneſſes 
Mere neceſſary to ſome one Overt- Ad of High Trea- 
ſon. State Tri. 1 Vol. 620. See further of this here- 
tifter, p. Tet held one Witneſs to one Overt-Act, 
and another to another Overt- Act of the ſame Trea- 
fon, are two Witneſſes in Law to the fame Act of 
Treaſon. Bid. 1 Vol. 607. 2 Vol. 362, 633, 757. 
3 Val. 109. Vide peſt, And even one Witneſs with 
concurting Circumſtances has been held ſufficient to 
convict of Treaſon. 1 Vol. 569. 
23. By an Act 1 C 2 Pb. & M. cap. 1. for the 


Puniſhment of the Bringing in of the C ounterfeit Coins 
2 foreign Wen, being current within this Realm, it 


2 2 That en every Perſon or Perſons that ſhall 
© at Gy Time after the faid twentieth Day of 
: ary, be accus'd and impeached of any of the 
$ Ws cone and provided for in this'Sta- 
v > tate g or of any other beer concerning the 
* Iripairing, Counterfeiting, or Forging of a Coin 
arrrent within. this: Realin, ſhall — — be in- 
dicted, ned, tried, conyicted or attainted, by 
| * fach like - idence, and in ſuch Manner and 
95 "ory, as hath. been * and accuſtomed 22 
| 3 k « . 
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1 The Law of Evidence: | 
0 1 at any Time before he: fl Neue of of _ 


5 the Reign of our late Sovereign GE. 
ward VI. Any Statute, On: wm DOE 
to the contrary thereof, in any wiſe notwithſtand 

< ing, LACIE ct ST; Jo 

24. In an Act 4 Fac. 1. 1. for the aer A- 


bolition of all Memory of Hol ility, and the Depen- 


| dance thereof, between England and Scotland ; and for 


the repreſſmg of Occaſions of Diſorders, and Dijarders 
in Time to come, there is this Clauſe ;: 
Be it enacted by the Aube aforekad; That 
all Offences of Conjurations, Witchcraft, and deal- 
ing with evil and wicked Spirits, Murder, Man- 
ſlaughter, felonious Burning of Houſes and Corn, 
Burglary, Robbing of Houſes by Day, Robbery, 
Theft, the deteſtable Vice of Buggery, commit- 
ted with Mankind or Beaſt, and Rape, hereto- 
fore done and committed ſince his Maj Heltys com- 
ing to the Crown of England, or e i 2 be 
done or committed by any of his Maj 

tural-· born Subjects of this oa of ; 3h or 
the Dominions of the fame, within the Realm of 
Scotland, or the Dominions thereof, and the Ac- 
ceſſaries of and to the ſame, ſhall be from hence- 
forth enquired: of, heard and determined before 
his Majeſty's Juſtices of Aſſiae, ow his Commiſ- 
ſioners of Oyer and Terminer, or Gaol-delivery, be- 
ing natural-born Subjects within the Realm of Eng- 
land, and none * — ood and lawful Men of 
the Counties of C . Northumberland, Weſt- 
moreland, or any of the ſaid Counties, at the E- 
lection of the faid Juſtices of Aſſe, or Com- 
miſſioners, in like Manner and Form, to all In- 
* tents and Purpoſes (the Alterations, hereafter in this 
Act expreſs d, mn excepted) as if ſuch 85 
had been done and committed AY the ſame 
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Ae er üben "ag 
nt de Bey hal be enquired of, heard 


* * and determined, as aforeſaid. ' 20 
At all which Trials, for che better Diſcovery of | 


«A « the Truth, and for the better Information of the 


Conſciences of the Jury and Juſtices, there ſhall 
© be allowed unto the Party fo arraigned, the Be- 
+ 'nefit of - ſuch Witneſſes only to be examined upon 
* Oath, that can be produced for his better Clear- 
© ing and | Juſtification, as hereafter in this Act are 
< permitted and allowed. 4 Fac. 1.6.1.4 26. 
=—_ War, held to be Evi- 
ing's Death; and fo a 


Conſpiracy to depoſe, impriſon, or compel him to 


yield to any Demands by Force, &c. State Tri. 
1 Vol. 351. 4 Vol. 137, 178, "ite 3 Vol. 109, 144. 

26. And in an Indictment for Compaſſing the 
King's Death, where Words are laid as an Overt-Att 
of High Treaſon, it was held ſufficient to prove the 
Subſtance and Effect of the Words laid in the In- 
dictment, and not the very Words. 2 Vol. 73. 3 Vol. 
224. But this Reſolution Nells of the Violence of theſe 


| Times. 


27. 80 publiſhing a treafonable Libel held Evi- 


dence of Compaſſing the gy Death. Jbid. 1 Vol. 
789, 


28. 80 Letters were produced and read as Evi- 
dence of Compaſſing the King's Death; the Sub- 


ſtance wher only was laid in the Indictment. 


2 Vol. 86. 
29. And other Words, beſides thoſe laid in the Inc 


dictment, were admitted to be r Sc. Ibid. 


3 Vol. 222. 

30. And a Copy of a Paper was admitted to be 
read in Evidence, tho not examined by the Original. 
1 Vel. 270. Quære, and ſee hereafter Chap. 6. of 
written Evidence, and — * 12. of Evidence in Pleas | 
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2 _ The Law of Evidence. 


31. Altho' the Lord Chief Juſtice Bridgman, and 
ſome other of the Judges were of Opinion, that theſe 


Words of two Witneſſes in Caſe * High Treaſon 


were repealed by the Stat. 1 & 2 Pb. & M. c. 10. 
which enacts, That all Trials for Treaſons be ac- 


* cording to the Courſe of Common Law; and at 


Common Law one Witneſs is ſufficient for a Jury 4? 
(tho? Co. Pl. Cor, and ſome other Books are againſt 
this Opinion) yet they all agreed, That if that 


Law for two Witneſſes he in Force, yet the ſame 


two Witneſſes that are to the Indictment may be alſo 
Witneſſes at the Trial; and the Law. doth not re- 
quire two to the Finding the Indictment, and two 


others at the Trial. Kehnge 18. But ſee now che Saal 


7 M. 3. pot. p. 25. 

32. And Note; the Queſtion, Whether at this Day 
there needs two Witneſſes to convict a Man of High 
Treaſon hath grown only upon the Opinion of Ca 
Pl. Cor. 25, 26. where - amongſt other Things he 
delivers an Opinion, that at the Common Law twa 


- Witneſſes are needful in Caſes of Treaſon, and cites 


many Books in the Margin; but none of them war- 
rant any ſuch Opinion; and there are many Things 
in his poſthumous Books, eſpecially in his Pleas of 
the Crown concerning Treaſons, and in his Juriſdic. 
Zion of Courts concerning Parliaments, which lie un- 

der a Suſpicion, whether they received no Alte 
they coming out in the Lime of that which is cal⸗ 
led the Long Parliament; but certain it is there are 
many Errors in thoſe Places; but as to the main 
on, it ſeemeth 7 me (i. e. to Judge Keeling) 
very plain by the expreſs Words of the Statute of 
I. Ed. 6. cap. 12. That at the Common Law one 
Witneſs was ſufficient in High Treaſon; for the 
Words of the Statute are, No Perſon after the firſt 
Day of February, then next enſuing, ſhould be indifted, 
convieted, &c. for any Offence of Treaſon, &c. unleſs 
uch 


\ 
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1 * 
ders fog ac ent Witneſſes; 
33 par , that before Wo 
— one Ng was enough z and in all Caſes at 
Common Law, Proof by one Wünelz is ſufficient, 
and no Authority that I can find in any Book is 
dtherwiſe; ſo that I take the Neceſſity of two 
Witneſſes was introduced by 1 Ed. 6. and then the 
Force of that Statute is taken away by 1 & 2 P. & 
M. c. 10. Which, tho it were in the general a Law 
which expired with that Queen, being made for 
Preſervation of her Perſon; yet that Clauſe in that 
Statute,” That Trials for 7. reaſon ſhall be according to 
the Courſe of Common Law, is a perpetual Clauſe, and 
reſtorech the Common Law as it was before the 
Sia. 1 Ed. 6. and the Stat. 1 & 2 P. & M. c. 11. 
which is the next Chapter concerning Treaſons in 
counterfeiting Money, faith, That the Offenders 
ſhall” be indicted, convicted and artainted by ſuch 
like Evidence, and in ſuch Manner as they might 
hate been before the firſt Year of the late King 
Edward VI. which points expreſly to the Time when 
two Witneſſes were required; and which by this Sta- 
tute ee not to be at the Common Law. Kelytge, 
} © 
33. It was reſolved, That if any Overt-AR, 
tending to'the Compaſſing the King's Death, be laid 
in the Indictment, that then any other Act which 
tends to the Compaſſing the King's Death, may be 
given in Evidence — with that which is hid 
in the Indiftment. Kelynge 8. 

34. All the Judges agreed, That if the Catſpi: | 
rator be examined before a Privy Counſellor or Ju- 
ſtice of Peace, and upon his Examination, without 
Torture, confeſs the Treaſon; if after at his Trial 

he deny it, two Witneſſes to prove the Confeſſion are 
good Evidence againſt him that made the Conteſſion 
at his Examination aforeſaid; and in that Caſe there 

| | 4 needs 


24 The Law of Evidence. 

eeds no Witneſſes to prove him guilty of the Trea- 
n for that Confeſſion puts it out of che Statute, 
which requires two Witneſſes to prove the I 
unleſs the Party ſhall, without Torture, confeſs 
ſame; and the Confeſſion there ſpoken of, is not 
meant a Confeſſion before the Tak at his Trial, 
but a Confeſſion upon his Examination: (.) But 
ſuch Confeſſion ſo proved, is only Evidence againſt the 
Party himſelf, wha made the Copfeſſion, but can- 
not be made Uſe of as Evidence againſt others, 
whom, on his Examination, he confeſſed to be Ac- 
complices 1 in the Treaſon. 'Kehynge 18. 


35. The Examination of the Priſoner himſelf (if | 


not on Oath) may be read as Evidence againſt him; 
but the Examination of others (thot on Oath) ought 


not to be read, if they can be produced Fru Face. 


St. Tr. 1 Val. 169, nr 2 Vol. 575.. | 
36. For the Examination of a Witneſs ought not 
to be read where the Witneſs himſelf may be pro- 
duced, 1 Vol. 302, 318. Sed wide contra id. 26, 
43, 87, 100, 137. 3 Vol. 54. 4 Val. 63 or 36g. See 
Depeſitions of a fick Perſon abſent, read. 1 Vol. 25 5s 
1a 

DE __ If a Witneſs going to Sea be by Rule of Court 
examin'd on Interrogatories before a Judge, and the 
Trial come on before he is gone, his Depoſition ſhall 
not be read; but he muſt appear, c. for the Rule was 
made on a Suppoſal of his Abſence, Sc. 2 Salk.69r. 
Vide poft, p. 3 1. 

38. All the Judges agreed, That a Confeſſion up- 


on Examination before a Privy Counſellor, tho? he 


be nt a Juſtice of Peace, is a Canfeſſion within the 
Meaning of the Statute; and the rather, as my 
Lord Bridgemen aid, becauſe Juſtices of the Peace 
were not enabled. to take Examinations before the 
Stat. 1 & 2 £49 Me c. 13. Kelynge, p. 1 70 


35. Ty 


The Law of Evidence. 25 
39. To ſay Truth, we never read in any Act of 
Parkiments 2 Author, Book-Caſe, or 'R 
that in Criminal Caſes, the Party accuſed ſhould not 
have two Witneſſes ſworn againſt him; and therefore 
there isnoe ſo much as Sintlls Juris againſt i. Co. 3. 
Inſt. 79. But Note; 5 
40. By an Act 7 W. 3. cap. 3. for the Regulating 
of Trials in me ener) ord 

?tis enacted, - 

That all Perſons for High © Treaſon 
; or. Miſriion of Treaſon, fall be admired w 

< make any Proof that he or they can produce, by 
* lawful Witneſs or Witneſſes ; who ſhall then be 

upon Oath, for his or their juſt Defences in that 

= Behalf. TW. 3. c. 3. 8 1. 

41. © And it is further enacted, That from and 
$- a the ſaid twenty-fifth of March, in the Year 
of our Lord 1696, no Perſon or Perſons whatſo- 
ever ſhall be indicted, tried or attainted of High 
< Treaſon, whereby any Corruption of Blood may 
Lor ſhall 8 to any ſuch Offender or Offen- 
5 ders, or of Miſpriſion of fuch Treaſon, but by 
and upon the Oaths and Teſtimony of two lawful 
Witneſſes, either both of them to the ſame Overt- 
Act, or one of them to one, and the other of 
them to another Overt-Act of the ſame Treaſon, 
© unteſs the Party indicted and arraigned, or tried, 
5 ſhall willingly, without Violence, in open Court, 
© confeſs the fame, or ſhall ſtand mute, or refuſe to 

* pleadz-or in Caſes of High Treaſon, ſhall pe- 
* remptorily challenge above the Number of thirty- 
f five of the Jury; any Law, Statute, or Uſage to 
* the contrary notw notwithſtanding. ' 7 V. 3.c. 3.4 2. 

42. And be it further enacted and declared by the 
Authority aforeſaid, That if two or more diſtinct 
e Treaſons, of divers Heads or Kinds, ſhall be al- 
f ledged in ane Bill of Indietment, one Witneſs pro. 


< * duced 


25 ce Law ef Evidence. | 
7 duced to prove one of ibe ſaid Treaſths, and another 


3 


© ſons, ſoa 


- t * " 


„ Witnels- 8 another of the ſaid Treu 
not be deemed on taken to be two Witneſſes 
he me Tr, e he Meng of wa 
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©. And that all and every Perſbm and. Perſons fo 
een indicted for any ſuch Treaſon as afore- 
„ ſhall have tbe like Br 


rotes of the; Court where 
phono 


« flould be 9 —— ad, wen eke 
is not expreſly laid in the Inditiment Kal 9 Per. 


ſen or Perſons w 

Provided always chat this AR, or any Thing 
therein contained, ſhalt not any Ways extend to 
any Impeachment. or other — in Farlia- 
ment, in any Kind whatſoever. 

Provided alſo that this Act, or any Thingithere: 
in contained, ſhall--not any Ways extend to an 


+ + 


Boz 


= 
Indictment of High Treaſon, or to any Proceed 
C 


ings thereupon, for counterfeiting his Majeſty's 
+ Coin, bis Great Seal or Privy Seal, or his Sign 
_ or Privy Signet. OE OO I OTTER 
12 1 

43. Ran A8 1. 4 Se] J 2. cap "dah 


niſoment of Acceſſaries to Felonies - Recervers of 
Holen Goods, and to prevent wilful Prong and ae. 


ing f Ships, there is this Clauſe, 

And be it further enacted by the Airy a- 

© foreſaid, That from and after he twelfth of Fe. 
© bruary 1702, all and every Perſon and Perſons, who 


e ſhall be produced, or appear as Witneſs or Wit- - 


neſſes, on 1 Behalf of the Priſoner, upon any 
* Trial fer Treaſon or Felony, betore he or ſhe be- 
admitted 
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. admitted to depoſe, or give any Manner of Duri 
+ dence, hall firſt take an | Oath to depoſe the 
75 Truck, the whole Truth, and nothing but the - 
5. Truth, in ſuch Manner as the Witneſſes for the 
Queen are by Law to do; and if convict- 
+ ed of any wilful Perjury in ſuch Evidence, ſhall ſuf- 
c fer, all the Puniſhment, Penalties, Forfeitures and 
+ Difabilities, which by any of the Laws and Sta- 
5. tutes of this Realm are, "os mg; be inflicted upon 
« Perſons convicted of wilful Perjury. n 
* Anne Reginæ, Seſſ. 2. c. 9. 3. 

By Stat. 6 Geo. 1. c. 23. 1 * The Certificate 
of the Clerk of Aſſize or of the Peace, is to be ſuf- 
ficient Evidence of a Perſon's being convicted and 
ordered to be tranſported, ſo as to make him guilty 
of Felony, (ſans Clergy) if after found at Large'in 
the om, Cc. See alſo Stat. 10 Geo. 1, c. 4. 
$15 Certificates to be allowed as a Proof of 

ving taken the Oaths to the Government. 
| 1 5 an Act 5 Eliz. c. g. for the Puniſhment of 
ſuch Perſons as fhall procure or commit any "ys Per- 
Jury, tis provid 

That if any Perſon or Perſons, upon whom 
5. any, Proceſs out of any of the Courts of Record 
within this Realm, or Wales, ſhall be ſerved to 
*. teſtify or depoſe concerning any Cauſe or Matter, 
'$ depending in any of the ſame Courts; and ha- 

tendred unto him or them, according to his or 
a their Cauntenance or Calling, ſuch reaſonable Sums 
* of Money for his or their Charges, as having 
* Regard to the Diſtance of the Places, are neceſſary 
*-to be allowed in that Behalf, do not appear ac- 
* cording;'to the Tenor of the faid Proceſs, having 
not a. lawful or reaſonable Let or Impediment to 
the Contrary, that then the Party in making De- 
* fault, to loſe and forfeit for every ſuch Offence 
+ 167. and to yield ſuch further Recompence to the 


6 Party 
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P ieved, as by the Diſcretion of the- Judge 
* OT out of which the faid Proceſs iſſued, 
© ſhall be awarded, according to the Loſs and Hin- 
drance that the Party which procured the faid 
< Proceſs ſhall ſuſtain by Reaſon of the Non-appear- 
-< ance of the ſaid Witneſs or Witneſſes ; the faid 
'© ſeveral Sums to be recovered by the Party ſo grie- 
< ved, againſt the Offender or Offenders, by Action 


'© of Debt, Bill, Plaint or Information, in any of 


'* the Queen's Majeſty's Courts of Record, in which 
© no Wager of Law, Eſſoin, or Protection ſhall be 
* allowed. 5 El. c. 9. C 12. 


45. See the ſeveral Statutes touching ſtamping 


Apprentices Indentures, in Order to be given in 
vidence, c. viz. Stat. 6 Geo. 1. cap. 11. 7 Geo. Y 
c. 20. 8 Geo. 1. c. 2. 10 Geo. 1. c. 2, Cc. 

46. He who has a Subpzna to give Evidence may 
have a Writ of Privilege, to protect him going and 

coming. 1 Ven. 11. Anonymus. | 

437. If a Witneſs, coming to teſtify in a Cauſe 
in Middleſex, be arreſted in London, by one know- 
ing the Cauſe, he hath no Remedy but by Habeas 
Corpus, to examine and deliver him thereby ; but if 
there be any Contempt by the Officer, Ic. an At- 
tachment may afterwards be awarded againſt him ; 
for they are as well to have Privilege as the Parties, 
1 Keb. 223. Vandevelde verſus Lluellin. 
48. The Court was moved to diſcharge one Cul- 
uns, that was arreſted as he was attending the 
Court to give Teſtimony, as a Witneſs in a Cauſe, 
and for an Attachment againſt the Parties that did 
arreſt him. Germain Juſtice ' abſente Roll Chief 


Juſtice. Take a Se ee and let the Parties 


ſhew Cauſe why an Attachment ſhall not be grant- 


ed againſt them chat arreſted him. Style 395 A- 


nonymus. 


49. Ex- 
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The Law vf Evidence, 29 
49. Examination of Witneſſes cannot be by Con- 
ſent of the Parties before any Judge that is not of 
that Court, out of which the Cauſe went to the Aſ- 
ſizes; by. Twiſden and Foſter ; becauſe the Depoſitions 
are not taken before him, as Judge of the Aſſte, 
but as Judge of this Court: Contra by Windban : 
But per Cur, tho? one conſent to have a Letter read, 
yet the Jury, on Pain of Attaint, are not bound, to 
find it; therefore it was agreed, That a Bill ſhould 
be exhibited in Chancery, and anfwered, and Com- 
miſſioners by Conſent, go out thence into the 
Country to examine ſuch Witneſs in the Coun- 


try whereby the Depoſitions may come in hither 
judicially, 1 Keb. 249. Frantland verſus Savill. 


50. Though an Affidavit was made, That the 
Witneſſes now in Town, living in Wales, could not 
be had at the Afſizes; yet Hide refuſed to examine 


them by Conſent of Parties, as-is uſed in C. B. 


1 Keb. 787.— againſt Kelly ; vide infra. 
51. Nota pro R 


cgula. Examination of Witneſſes 
by Interrogatories out of the Term, by Foſter Chief 
Juſtice, is extrajudicial and not to be allowed, ibough 
the Party conſent. Contrary by Twiſden and Vynd- 
bam, . Conſenſus (if according to Law) tollit errorem: 
And the Court may as well allow the Examination 
of Witneſſes before a Judge by Depoſitions, as read 
the Affidavit of a Perſon abſent : This is no more 
* the Law allows. 1 Keb. 36. Blake verſus 
ape. | Ld, 
52. But the Law ſeems to be now ſettled, that 
the Affidavit or Depoſition of a Perſon abſent can- 
not be read in Evidence to a Jury, i. e. if the 
Witneſs himſelf can be produced in Perſon. Vide 


anie. 


53. But in the Caſe of a dangerous Sickneſs, or 
Death, it ſeemeth reaſonable to admit the Depoſi- 
don 


—— — 
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by 


ton or Affidavit of ſuch abfent Perſon as Evidence, 


— 
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faid' it. Sed Cur? contra: That it is 
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Vide ante and poſt, Chap. 5. 

54. The Defendant Died the Trial. mike be 
N on Suggeſtion that his material Witneſſes 
were Mariners, and now going to Sea wich the 
Fleet, and would not be 
Term next. The Court to examine the 
Witneſſes by Conſent of Parties before the Chief Ju- 
ſtice, the Trial being to be before him; and that 
the Plaintiff, if he will, may croſkexamine them. 
2 Keb. 13. Pl. 32. Callnercri Pidgeon: Vide ante, 


P. 25. 
may not call Winelles 46 dif 


85. 4 Priſoner 


prove what his 'own Witneſſes have ſworti. State 


Tri. 2 Vol. 564. And note; This * of late has 
been extended to Civil Cafes. Sed 

- 56. What was done at another why cannot be 
Sven in Evidence till che Record of che Trial | is pro- 
duced. Vol. 326. 
Where the Record of he Convidtion of an 
Accomplice ſhall SINE Udon EA 3 Vol. 


. 


58. The Court refuſed to examine Wirneſſes, 
whether they were indicted at the Suit of the De- 


fendant for Forcible Entry, but they muſt ſhew 


the Indiftment : But by Auqne may be aſk- 
ed at large, whether there NE Dif- 
Fell. betwixt them. 1 Keb. 209. The King verſus 
Je 
39. Kelinge FORTY it no Evidence to ſwear 


what FJ. S. (not concerned, but as Witneſs in the 


Suit) faid, becauſe'.J. S. was not on his Oath when be 
good Evidence; 
and on Denial in another Trial in Court by F. S. the 
Credit is left to the Jury. 1 K2b.-7 54. pl. 53. ae 
v. „ Han Yet Kelinge's Opinion ſeems moſt juſt. 


2 . Evi- 


7 till Mabael mas. 


eee. Ge enen 


| os. 
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A 31 
60. Eyidence: given gt a former Trial, and be- 
tween other Parties, Ac. is not Evidence in an- 
other Tr, Oc. Lee Salt Trighs 2 Fo 3545 300, 


No Evidence,cught to be given of what an 
N has faid; eſpecially if not in the fame 
Indi&ment. Did. 2 Vol. 436. But nate; one indicted 


pod ane Crime cannot . I . 


. Yer a Prilonce aray bi | Evideno:.6o prove 
the Witnels gave a different 7 ny beſore a Ju- 
ſtice of Peace, or at — Teal But the Court 
will not command the Depoſition taken before the 
W n e ee e 
2 Fol. 57 f 

63. Yet the Examination of 2 Witneſs before a 
Juſtice of the Peace, was read on Behalf of the 
Priſoner, 4. e. to ſee if it agreed with his Evidence 

ven in Court. 2 Vol. 596. and ſee 3 Vol. 668. 
e e Was read ane 
Quære legem. 

64. Perſans indifted of the fame Fact, e 
quitted, are good Witneſſes for. others ee wath 
the fame Crime. 2 Ful. 147. 

65. And *tis held, That Accomp lices may be 
Witneſſes in Treaſon (though == confeſs their 
Guilt) if they are not indicted of. the fame Fact. 
See. 1 Val. 69. 2 Vol. 49, 610. 3 Hol. 177, 136. 
4 Vol. 19, a6. 

66. In an Appeal lle being taken, Whether 


1 — 


1 commorant at Greenwich or Noolcuich, the Appe lee 


offered yg. prove, that he had been indided by that 
Addition, and had pleaded to the Felony: But per 


3 | Cur, it cannot be; for the Evidence for or againft 
Ss the Parties on. the ladiQtinent, is not Evidence, now, 
no more than Eyidence on Indiftment of Treſpaſa 


they 
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. er Law Evibenes, 


che ſoffer th ve in Evidence blk 
3 was given in thy nM 5 e Indictment by ond 
1 now dead ; contrary to the Opinion of - Twiſden, 
I and to the Practice in other Caſes: Nor would they 
Evi on the In- 


of: ON, "Sir Jobs Jackſon v Was eonivified 6n an Infor- 
mation for preventing of Evidence to be given ofi 
an Indictment of Perjury againſt Fnmic and Holt, 
who had been Witneſſes for Sir J. J. He arreſted 
ſome Witneſſes, and gave Money to others, and ſo 
they were acquitted ; ae . Negi kr er 
Marks, one Month's Impriſonment, and bound to 
his Good Behaviour for twelve Months. Hill 1662, 
B. R. T. per Pais 164. Vide pot. 

68, 3 ol —_ fall be given ven unleſs 
the Party ſuppoſed to of it en livi 7 
or N his Life · time convidted of the ſaid = | 
at Common Law, or as ſome Eccleſiaſtical Court. 

1 V. & M. cap. 16. 5 

69. Teſtes non res Teſtifcare negative, fed off 
mative. 4 Inſt, 27 | 

7 Fudex _ po eſe Teſtis in propria cauſa. 2 


71. Teſtibus aer, in pri amis au, 31 
eft credendum. 

72. 8 — non oft audiendus, verum 
3 vero continens eſt feifun nec vero nec falſo. 

Ibi 
73. Juramentum eft indivifibile, & non eft admitten- 
um in parte verum, & in parte falſum. Ibid. 

2 74: Allegans ſuam turpitudinem non eſt audiendus. 


75. Fusjurandum inter alios lau aer nocere nec 

prodeſſe debet. Ibid. 
125 3 probationum non eft anguſtanda. 1bid. 
77. Plus 


= 7 %- * oh be . 0 roy * * 
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ren of Evidence; 33 
77. Plus walet un oculatus Nis quim auviti de- 
. Few. Ibid. 


78. Vox Ane in noc alain faci nec prefumps | 
tionem inducit. Ibid. 


79." De Crimine in Lapaner . Lapanares 


3 
neee who mn. 

\ Laſtly, e ho te from his Heart, 
Non fam Doftus nec inferuttus (ad eſtificandum) nec 
curo de viftoria modo miniſtretur Juſtitia, i. e. 1 any 
neither taught or inſtructed in my Te 
ny; nor do I care who has the Vi ry, but only 
er CID N | 


woe CHAP br -.; 
Of, Wi ineſſcs that are Infamous, | 


No Witneſs ſhall be aper d (with feng 
without Proof. See. State Tri. 2 Fol. 107, 
318, 419, 512. 22”; 

2, Nor ſhall any particular ine be weed ar 
. | fog a Witneſs, EE the Record of his nviction 
de produced. 3 Vol. 163, 326. _ 
3. Nor ſhall any one be permitted to ſwear that 
e was ſuborn'd and 1.22. 4.75 (his Infamy ex: 
14 And where the Rebord of 1 of 
n Accomplice may be read or not. bid. 15 
5. If a Perſon is infamous, he ſhall hh 8 
either as a Juror or as a Witneſs; for Example; If 
he he attainted of a viſe Vert, or of 3 Conſpi- 


my 


» 4p 
- * 
* 


1 H. 5. C. 3.) or convict of Felony, or has by Judg- 


as ſome Books have faid, That though 


5 5 3 
7 v : * 


3 The 1am ot Evidence. 
" racy at the Suit of the King, or convicted of Pers 


Jury, or of a Prænunire, or of Forge 


ry upon the 
Statute of 5 El. c. 14. (and not upon 


= Statute of 


ment loſt his Ears, or ſtood upon the Pillory or 
Tumbrel, or been ſtigmaticus branded, or the like, 
whereby he becomes infamous for fome Offences ; 
ue fut minoris ie, fon majoris infamiz. If a 
Champion 3 in a Writ of Right become Recreant or 
Coward, he thereby loſeth liberam Legem, and be- 
cometh infamous, and cannot be a Witndlsz for re- 
gularly he that loſeth liberam Legem becomes infa- 
mous, and can be no Witneſs: Or if the Witneſs be 
an Infidel, \s non ſane Memoriz, or not of Diſcre- 


tion, or a Party intereſted, or the like. But often- 


times a Man NN to be of a Jury, 


that cannot be challenged to be a Witneſs; and 


therefore, tho* the Witneſs be of the neareſt Alli- 
3 or of Counſel, or Tenant mW 
vant to either Party, (or an other Exception t t 
maketh him not infamous, a to want Underſtand- 
ing, or Diſcretion, or a Party in Intereſt) though it 
Be proved true, (Q.) it ſhall not hinder his giving 
Evi But he ſhall be fworn, and his Credit 
gpon the tions taken againſt him left to thoſe 

the Jury, who are Triers of the Fact, inſomuch 
the Witneſs 
named -in the Deed be "named a Diſſeiſor in the 
Writ, yet he ſhall be ſworn as a Witneſs to the 
Deed. A Witneſs amongft others named in a Deed 
was outlawed, and no Proceſs awarded againſt him 


by the Statute, yet allowed, tho? he * extra Le- 


gem, and an outlawed Perſon cannot be an Auditor. 


And the Court in ſome Books have faid, That they 
have not ſeen Witneſſes challenged ; which is regu- 


larly to be underſtood with the Limitations above- 
* but ſuch an i venue to be of a * 
to 
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The Law of Evidence, 35 
challenggd for the Cauſes aforeſaid, for Out, 
E. A e fer ch Cauſes, (for which a Wi 
neſs cannot be challenged,) and ſuch Proceſs again f 
* is now vaniſhed. 4. ſeeing the Wind. 
ſes named in the Need ſhall be ined ip the Inqueſt, 
and ſhall in ſome Sort join in the Verdict, (in 
which Caſe, if the Jury „ 
Deed tr js denied dee . of he Par 
the adverſe e #6 Þ I of 5 becauſe 
. there is more than n the 


2 
ut note; There mult be more 


And albei 1. * 1 ot 
d albeit they join with the Jury it not 
— ich 1 


ſhall have his Attaint; for Art oc r Megs in Law 
That Witneſſes cannot teſtify a Negri but an Af 
firmative, And if one of the Witneſſes named in 
the Need be one of the Panel, he ſhall be ut out 
of the Panel, and all theſe Secrets of Law do nota- 
bly appear in our Books. To ſhut up this Point it 
22 — Til by Will 


enant, or _ Challenge of a Juror, ar the like. 
2 Trial is by F Eid A 
there udgment 1 1s not given u im ar 
pier Kind of Brides; bur pon the 25 : 
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and upon ſuch Evidence as is given to the Jury they 

give their Verdict. Co. Lit. 6.6, 

6. Men that are ſo branded with Infamy, that 
they cannot be Jurors, cannot be Witneſſes; yet per 
Ehn Chief Juſtice, and Newdigate Juſtice 1657. 

B. R. Conviction of Common Ry hinders not 
from being a Witneſs ; but Maynard Serjeant held 
ſtrongly againſt it. T. per pars 160. 

7. Note; In the Caſe of The King verſus Ford, 

2 Salk. 690. Twas argued that a bare Conviction of 

Perjury would take away one's Evidence, becauſe tis 

an infamous Crime; not ſo of Barratry, which was 

not of an 8 Nature, without an infamous 

Puniſhment were inflicted, as the Pillory, &c. But 

the Court held contra; and t was not the Na- 
ture of the Puniſhment, but the Nature of the 

Crime, and the Conviction thereof that created the 

-Infamy : And per Holt Chief Juſtice, it one be con- 

victed of Perjury on the Statute, he cannot be re- 

ſtored to his Credit by the King's Pardon; for by 
the Statute, 'tis Part of the Judgment that he be in- 
famous, and loſe his Credit, &c. but he may be re- 
ſtored to his Credit by a Statute-Pardon : But in 

Indictments of Perjury at Common Law, the In- 
famy is only the Conſequence of the Judgment; 
and dee the King's Pardon in ſuch Caſes re- 
ſtores the Party to his Credit. Vide pat, cap, 8. 2 Sall. 


514. 


8. At Lent Aﬀſizes Suffolk 16 57. St. Jobe chief 


Juſtioe of C. B. would not allow one that had been 


Whipp'd for Petty Larceny to be a Witneſs, But 


Earl Serjeant ſaid, they ought to be ſtigmatized that 
are diſabled from being Witneſſes. bid. 


9. By Rolle Chief Juſtice, one that has been burid 


in the Hand for Felony, may notwithſtanding be a 
Witneſs | in a Quer for he is in a e ts. _ 


* CN 
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chaſe Lands, and his Fault is purged by his Puniſh- 


ment. Style 388. Anonymus. 


10. In the Star- chamber, Exception was taken to 


one of the Witneſſes, viz. Dr. Spicer, becauſe he 


had ſtollen Plate, and had been pardoned for it. 
But notwithſtanding the Exception, the Court did 
allow of the Teſtimony of the ſaid Dr. Spicer. Note 
It did not appear in the Caſe of Fines, the principal 
Caſe, whether the Pardon, by which Dr. Spicer was 
pardoned, were a general Pardon, or whether it were 
a particular and ſpecial Pardon. Godb. 288. Sir Hen- 
ry Fines's Caſe. * | | Z 

11. In a Prohibition upon a ſuppoſed Modus De- 
cimandi, Yelverton. Solicitor, moved the Court for a 
Conſultation to ted, for that the Plaintiff in 
the Prohibition had not ſufficiently proved his Sug- 
geſtion, the ſame being only proved by two Perſons, 
which were both of them attainted of Felony, and 
ſo could be no good and ſufficient Witneſſes in the 
Law. Cote Chief Juſtice, It appears by 11 Hen. 4. 
fol. 41. B. that if one be attainted of Felony, and 
pardoned, he ſhall not after be ſworn of a Jury, for 
that he is not probus & legalis Homo, for Pæna mori 
poteſt, culpa perennis erit; and therefore ſuch a one 
ſhall not be ſworn of an Inqueſt? And this is a 
good Challenge to a Juror returned to ſerve, That 
he hath been before attainted of Felony ; and though 
pardoned for the fame, yet he is not a fit Perſon to 
ſerve on a Jury, nor yet to be an indifferent Wit- 
neſs ; and by the ſame Reaſon, the Teſtimony of 


ſuch a one for a Witneſs in all Caſes, is to be re- 


jected, and upon the ſame Reaſon, I will not take 
the Teſtimony of a Recuſant Convict for a Witneſs: 
For by the Statute of 3 Fac. c. 5. a Popiſh Recuſant 
being convict of the ſame, is to be excommunicated, 
and fo to be taken as an excommunicated Perſon; 
and in this principal Cafe, upon Examination it was 
0 "WY | found 


* 


13 
* 

Ee . 

„* * 

* 


found that the two Witneſſes; which proved thet 
bf Felo 


jon for the Prohibition; had been attainted 

ny; and therefore by the Rule bf the Court, 
the Prohibition was diſallowed (the Suggeſtion Der 
unduly proved) and a Conſultation was granted. 2 Bal. 
154. Brown verſus Craſta r.. 
12. Elizabeth Gelier was tried at the Bar: upon an 
Indictment for High Treaſon: Upon Not guilty 


; Pleaded; there was one Perſon who caine againſt her 


as a Witneſs; who was the theh Froſecutor Thomas 
Dangerfield; againſt whoſe Evidence the Priſoner ex- 
cepted; for that he had been ſeveral Times convicted 


Offences 3 but the produted a Copy of a Conviction 
of a Felony; for which he was btirnt in the Handy 
which was out of that Pardon; and alſo an Outlawry 
for another Felony, which was likewiſe out of that 
Pardon; and fo his Teſtimony was ſet afide. And 
it was debated, That admit a Witneſs be convicted 
bf Felony; and afterwards pardoned; whether he 

be thereby reſtored to be a good Witneſs ? And 
my Lord Chief Juſtice Screggs and my ſelf were of 


Opinion, That he could not; becauſe tho the Par- 


don doth take away the Puniſhment due to his Of: 


fence, yet it cannot reſtore the Perſon to his Re- 


putation ; and of that Opinion was Juſtice Nichols 
in Cuddington and Wilkins Caſe, Mo. 892. pl. 1214: 
t my Brother Jones and Dolben contra, and ſo at- 


 terwards did I conceive ; for in the Caſe of 'Cudding- 


ron and Wilkins, as tis reported in Hobart, tis faid; 
That the Pardon takes away not only pznam but res 
n. Another Queſtion was ſtated, viz, Whether 
a Man convicted and burnt in the Hand be ftigma- 
tick as to his Teſtimony ? And Jones held that he 
Was not; becauſe the Burning in the Hand is no Pet 
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Hen. 7. c. 13. only to 
had his Clergy before. 


"4 


and-is by 4 
that he 


* 
50. @ »4 


But I have examined 


no Judgment was given. 


Caſe. 
that 


n's 
find 


0 . 
Caſe, and 


8 Ce. 


pounded, 


2, and Moor 571. pl. 782. and Croke 


as *tis reported - both; by 


in, but com 


two, and Moo. ſays 


two Judges againſt 


could not pardon the Burn- 


the Hand in an Aa 


„the King 


And in Truth it 


ppeal. 
the J 


ent; for the 


udgm 


| confideratum eſt quod le Offendor cante- 


i ſua leva, Raſt. Ent. 1. b. C. 56.4. 
But upon the whole Matter it appears by Heſtor's 
Caſe cited in Furig's Caſe, 5 Co. 110. 4. that the 


is (b 


Virtue of 18 Eliz. c. 6. 


1. 


verſus Celier. 


ed 
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Raym. 369. Rex. 


? 


3. The 


"15. The 


Earl of Coflenain was * 


* attem 


* 


y tO 


> the Witneſſes were 


King 


to 
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33 Che Lad of Evidencs — 
Dange?field ought not to be a Witneſs; for that hs 
was blemiſhed, and the Pardon had not reſtored 
him to his Teſtimony m4 ö 
where it is faid, That ing f a Ma 
uttaint for giving a falſe Verdict, yet he ſhall not 
be at another Time impanelled upon any Jury; for 
though the Puniſhment was pardoned, yet the Guilt 
remains. 2 Bul. 154. Brown verſus Craſhaw. In a 


Prohibition the Suggettion was proved only by two 
Perſons attainted of Felony. Cate Chief Ju- 
ſtice cited Hill. 11 H. 6. 41. 5. pl. 7. That if a Man 
be attainted of Felony and he ſhall not 
afterwards be ſworn upon a Jury, becauſe he is not 


to be 
thoroughly ſatisfied, ſent me to the Court of Com- 
mon Pleas, to know their Opinions in this Point. 
And the Judges there reſolved, That the Burning 
of the Hand was ugſi a Statute-Pardon as to the 
Felony ; and as to that he was a good Witneſs, 
and the Pardon made him a good Witneſs as to the 
other Offences : But they ſaid, That had he not been 
burnt in the Hand, the Pardon would not have re- 
ſtored him to his Credit again, becauſe in his Teſti- 
mony the People are concerned, and conſequently 
the Pardon will not deprive them of their Intereſt, 
| 3 we allowed him to be a good Wit- 

neſs. with the Opinion ef the Judges of the 
Common Pleas, as to the Burning of the Hand, a- 
- gree the Books of 5 Co. 110. 4. Naters Caſe; and 
Hab. 292 & 67. Cuddington and Wiltin's Caſe; but 
Afoo. 8 72. ſays, That Juſtice Nichols was of Opi- 


nion, That if the Plaintiff had been convicted, t 

Judgment would have been otherwiſe. And upon 
the whole Evidence, the Defendant was found Not 
guilty. Ram. 379. Dom Ren verſus The Earl ef 
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14. In Evidence an Information of Perjury, 
Io. obſerved, Thar one-indifted of Perjury may 
be a Witneſs in the ſame Point, upon Trial betwixc 
others till Conviction; Wenn 
1 Keb. 298. Rex verſus Dawſon. 

15, A Pardon of - Felony, tho? after ahi Biming 
| of the Hand, makes one. Wimels, not ſo of Per- 
jury. 1 Ven. 349. Anonymus. 

ae Ar the-Triat of a\Prifoner, n 
tion againſt the Witneſs againſt him, becauſe he had 
out» been burnt in the Hand for Felony : But 
the Chief Juſtice Kelynge, and Wylde Recorder being 
preſent, held that to be no Exception, and in Civil 
Cauſes ſuch Perſons are frequently admitted for Wit- 
neſſes; and it differs from cutting off Ears, ſtand- 
ing in the Pillory, or other ſtigmatizing, becauſe 
thoſe Puniſhments make the Perſon mech, and 
ſo he is not allowed for a Witneſs: But Burning in 
the Hand does not ſo, becauſe it cometh in the Place 
of Purgation at Common Law, which ſuppoſeth he 
might not be guilty notwithſtanding the Verdict. 
And therefore at the Common Law, he that confeſ- 
|  ſeda Felony, could never be admitted to his 
tion; for there could be no Preſumption of Not 
guilty againſt his own Confeſſion. Vide Godb. 288. 
Ketynge 38. 1 

17. A Witneſs was convicted of Perjury, which 
by the Death of the Protector was kept from Judg-. 
ment; and therefore *rwas no Exception againſt his 
Teſtimony, which made the Plaintiff's Counſel offer 
it againſt his Credit after his Teſtimony given. Per 
Cur”, This Verdict 


given in Evidence either to diſable or diſparage his 


being nulled, it cannot now bs 


Reputation; for it is but an Information, and muſt 


be proved de nevo by Witneſſes : But by Alen, 
had the Verdi "been delete in Point of the 


Y . I Draws 


1 che La of Evidence: 

Drawing, yet it might have been given in Evi- 
dence. Fitz verſus Smallrontk. 1 Keb. 134. Pl. 60. 
S. C. Ray. 32. IE 
" 18. Exception was taken to a Witneſs, that he 
was convicted of Perjury, and they offer'd a 
of a Verdict, on which there was never any Judg- 
ment, in Olivers Tune. But the Court would not 
admit the Evidence, becauſe all is diſcontinued by 
the Alteration in the Government. But it was agreed 
that Evidence might be given Viva Voce, to prove 
him perjured; the other Side, to eſtabliſh the Wit- 
neſs Credit, produced a Pardon of the Perjury : 
But per Cur, that will not do, for it cannot reſtore 
him to his Credit. 2 Sid. 5 1. Wickes we Sa. 
19. Crosby was indicted for High Treaſon, and at 
a2 Trial at Bar, Aaron Smith was ready to give Evi: 
dence againſt the Priſoner, when he produced the 
Record of Smith's Conviction and Judgment to ſtand 
in the Pillory, and he had ſtood in it, which his 
him to be a Witnels. Ward, Attorney General: 
This does not take away his Evidence ; the Cauſe, 
for which he was convicted, was only giving Inſtruc 
tions to Stephen College, to be uſed 7 
Trial; but there was no Publication of 
was not a Cauſe that deſerved the Pillory. 
Juſt, The Cauſe is not material, if the 
a Juriſdiction; if he ſtood on the Pillory, and ſuf 
 fer'd an infamous Puniſhment, the Queſtion is, If 
he be a good Evidence? Trevor, Solicitor General : 
*Tis not the putting in the Pillory, but the Fact for 
which he was convicted, takes away his Evidence, 
as Perjury, and not a Libel only, as here. Holt 
Chief Juſtice : Tis the infamous Puniſhment, and 
not the Cauſe. Quere? If one is convicted of Perjury, 
and ſtands in the Pillory for een 


5 im a g itn ho? 
fote the ardon he could not be fo; but where 


ct 


is 
is 


ſes after Pardon j the Diſability is as much a Con- 
ſequence on one as the other, and the General Par- 
don diſchargeth the Offence, I will not give any O- 
pinion now as to the firſt Point, whether he had 
deen a good Evidence without a Pardon; but I take 
it that the General Pardon makes him a good one, 
and has taken of the Difabilityz for it not only 
takes away the Crime, but the Diſability too; & 
2 Eve Jaſtice he was allowed 4 Evidence, 
but the Jury acquitted Crosby. 5 Mod. 15. Rex ver- 
ſus voy See 2 Salk. 689, 690. and 3 Lev. 426, 
427. F. C. | 8 
15 An Inforration for Perjury ſet forth, That 
the Defendant on giving a Leaſe and Releaſe in E- 
vidence, dated 15 and 16 Fuly 168 1. executed at 
Albemarle Houſe, to which Mr. Stroud was a Wit- 
neſs, ſwore, that Mr. Stroud was in the Middle of 
Fuly 1681, at Newnbam, innuendo Newnbam in De- 
vonſbire; whereas in Truth he was not at Næumbun 
aforeſaid; a Verdict was for the King: But Judg- 
ment was arreſted ; and it was held; 
I. That Neunbam was but an Individuum Vagum 
without the Innuendo, and might be as well Newn- 
bam in Middlſex as Newnham A; 
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The Law of Evidence. 
ſome. far diſtant Place; and if -Newnham was at the 
- next Door, Mr. Stroud m e 

„ 
of uh. 


. e ec de bin the Indj- 
viduum Vagum to Newnham in Devonſhire ; for tis 
no Averment, but only in Nature of a Predif? : 
It may ſerve for an to point - out or af- 
certain where there is precedent Matter, but can 
never make a new Charge; i may imply what * 
already. expreſſed, but cannot add to, or 
eee So here che 
Word Newnbam did not import Neunbam in De- 
vonlbire, ergo the Innuendo cannot inlarge the Im- 
portance it. (See the Books there cited). | 

3. That a Man ought not to be drawn into a 
contin: — and that if the Matter of this 
Oath had been certain, it was (Q.) material to the 
Iſſue, and ſufficient to be Perjury. And Holt Chief 
Juſtice denied Gola5b, 191. and held, That if a Man 


gives Evidence to the Credit of a Witneſs, tho this 


be not the Iſſue, it is yet Perjury. 

4. As to the Objection that this was an Informa- 
tion at Common Law, and not upon the Statute, 
that makes no Difference as to the Certainty of the 
Charge for Perjury is no more infamous now, than 
it was at Common Law; the Difference is only, 
That where A. is convicted on the Statute, is Part 
of the Judgment to be difabled ; but if at Common 
Law, *tis only a conſequential Diſability - and there- 
. and that 


Will reſtore him to his Teſtimony; tis otherwiſe in 
the former Caſe, for there he muſt reverſe the Judg- 


ment, or he cannot. be reſtored. The King verius 
Greepe, 2 Salk. 513. See Chap. 8. 8 50 30. Tu 
Cafe of The N | 


21, yew 


dhe 1m bt Evidenck. ww 


21 Davis and Carter being convicted for forging 
a Bill under the Seal of the Bank of England, and 
having ſtood in the for it,” were now brought 
up to the King's Bench, and prayed they might be 


rumed over ro the Marſhal, becauſe the Sheriff 


| SR I way them in Newgate; where they 
— the Fine, Sc. and their 
4 — red to prove the Oppreſſion. 
Chief Juſtice: (See Co. Lit. 6. b. Hals Pl. Cor.) 
Ir ts — and has 
ſtood in the Pillory for an Offence, which is con- 
— ho tore Credit and Truſt of Mankind, 
is, he cannot be a Witnefs in any Cauſe. 

Hab fich, If he hath ſtood on the Pillory, he can- 
not be a Witneſs; but that is to be underſtood for 
an infamous Judgment: But if a Man be convicted 
for a Libel, and has ſtood on the Pillory for it; yet 
be may be a Witneſs. Shower : Canning 

who was convicted for a Libel, and ſtood in the 
Pillory, was allowed to be a Witneſs before the De- 
2. my Lord Chief Juſt: Treiy, and other Judges 
being there; and ſo Aaron Smith was an Evidence in 
. Crosby's Caſe. Chief Juſtice : Aaron Smith was par- 
doned, and we gave no Opinion to this Point; but, 


for my Part, I dort underſtand the Nature of his 


Offence; it was only for giving Stephen College _ 
how to defend himſelf on his Trial. In the 


pal Caſe the Affidavits were not read; but e ſt 
Day of the Term, the Court ordered the Sheriffs to 
return the Money which they had taken from them, 
and remanded them to Newgate. S 74. The 
King verſus Davis & Carter. 

| A A Juror who is challenged for reeckiolag bay 
fore, what Verdict he will give; or for having given 
Counſel to one of the Parties, may notwithſtanding 


challenged for taking of Money, or the like, that 


be worn as an Evidence; otherwiſe: of him who is 


1 The 1am of Evidenee. 
to his Credit and Honeſty. a General Te 5 
fr 6s 4 49 1121. 


6 One outlawed fhall not be called projus G 
legal Homo. One attainted in an Attaint ſhall 
never be ſworn in any of the Courts; 
fhall not wage his Law in abt. „ 6. 32 
33 H. 6. 55. 
224. Je Mane bnd by all h That thoſe 
Priſoners who were equally culpable with the Reſt, 
may be made Uſe — as Witneſſrs their 
Fellows, and they are lawful Accyſers, or lawful 
Witneſſes within the Flat. 1 Eg. 6. 12. - 3&6 84.6. 
c. 11, & 1 Mar. 1. And accordingly at the Trial 
of theſe Men, ſome of their — 4 
ſon were made Uſe of againſt the Reſt ; for awful 
Witneſſes within thoſe Statutes are ſuch as the Law 
alloweth ; and the Law alloweth every one to be a 
Witneſs who is not canyjted, or made infamous for 
— 7 5 it be ſo, all 2 reaſons 
wou 3 and at would impoſtle or 
who conſpires with never ſo many others . 
a Diſcovery to any Pu But the Chief 
Baron Hale ſaid, That if one of theſe culpable Per- 
ſons be promiſed his Pardon, on Condition to give 
Evidence againſt the Reſt, that diſables him to be 
a Witneſs againſt others, becauſe he is bribed, by 
faving his Life, to be a Witneſs; fo that he takes 
A Difference where the Promiſe of Pardon is to him 
for diſcloſing the Treaſon, and Where it is for giz 
ying Evidence. But ſome of the other Judges did 
not think the Promiſe of Pardon, if he gave Evi- 
dence, did Gable bim bur they all-adviſed. char 
no ſuch Promiſe ſhould be made, or any Threatnings 
— —ͤ— ey did not give full Evidence. 
25. In dead againſt; ane. B. was admitged 


19 give Evidence him, his 
en ow * Cop 


* 5 4 * y, 4 
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Confellon ba was a Joint-Treſpaiier, and by his 
Oath did caſt the Damages upon his Companion: 
a Clayt. An 4; 


Criminis, was 
tion on 13 
4. 16. 3 165. Rex verſus Be. 


28. An Action on the Caſe againſt Gary, for re- 
a Perſan arreſted on mean Proceſs, at the 
Plaintiff's Suit: The Party reſcued appeared, and 
hs From 2s x Winch for the Defend, not being 
made Party to the Action: Which Holt Chief Ju- 
ſtice beſitanter allowed, upon the Reaſon that he 
fore to charge himſelf, if by his Evidence he diſ- 
charged the Defendant 3 but faid, it was what he 


never had ſeen before, and that if the Defendant - 


was guilty of the Reſcous, he could not but be Par- 
liceps Criminis : However he was ſworn, and his Cre- 


En. 6 Med. 211, ad een 6-5 


Gary. 
29. A , e 
neſs to prove another guil 1 
Paſ. 15 Fac. 1. B. R. per Cur. 
2 Rol. A. 696. pl. 2. 5 
30. Dan 
of Piracy, and after he himſelf is attainted of Pi- 
racy, and after being pricked in his Conſcience, ſends 
for that Party he — and acknowledges be- 
fore Witneſſes that it was a falſe Accuſation, and by 
the Procurement of another Perſon ; yet this Con- 
feſſion ſhall "UOTE ers Eye tn, — 
he gave before his Attainder, becauſe it was made by 
him after his Attainder. Paſch. 15 Fac. 1. B. R. 
Ld codfora's Cale, per Cur preter Dodderidge, w 
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| fri be of dr Oi. 2 Kl 4 680. 
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==” W or hot, ä un oper d 
e Law and Equity, 1 Fart 99... 
332. Note; Notw what is before d 
1 by Holt Chief Juſtice, pag. 42. That tis the infa- 
maoous Puniſnhment (i. e. the Pillory) and not the Crime, 
BR that makes a Man infamous, yet he afterwards ſeema 
= of a contrary Opinion, , viz. That *rwas not the Pu- 
1 -niſhment but the Nature of the Crime, and the 
IF "Conviction that created the Infamy. — 2 Sal. 
1 
1 Ad Bag . hs e e diwmeandy 
3 Men, as Mr. Pryn, Mr. Burton, Mrs. Befroick, &c. 
E _ -havebeen both erent and 
were not 
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3 FOTE; By Trel Chief Juſtice, \ Ta 
IW apparent may be a Witneſs concerning the 
_— Tide of che Land; but a Remainder Man cannot, 
” for he hath a preſent Eſtate in the Land; but the 
Heirſhip of che Heir is a mere Contingericy - - 
4 4 Allo where there is a Tenant in Tail, Remainder 
> . in Tail, he in Remainder cannot be a Witneſs con- 
29h Ge the Tide of thoſe Lands; ud. 
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his Evidence tends to clear or accuſe himſelf ofß§Ra 


Crime. See State Tri. 1 Vol. 310, 323. 2 Vol. 319. 
3 Vol. 224: 4 Vol. 31. Yet an Approver or an Ac- 
complice, may be a Witneſs till he is indifted. 1 Vol. 
606, 619, 782. 2 Vol. 377, 492. 3 Vol. 117, 136. 
4 Vol. 10, 53 32550 3 
3. How far a Witneſs that ſwears, to procure 
his Liberty, may or may not be credited, ſee Fareſly 
. K » * 
5 L The Parſon of a Pariſh is not to be admitted 
as a Witneſs to prove the Bounds of his Pariſh, be- 
cauſe intereſted in the Tithes, c. Fareſly 63. Quere 
2 far a Pariſhioner may be admitted in that 
7 | * 
5. In an Action upon the Statute of Hue and 
Cry by Tirrel, againſt the Hundred of B. the De- 
fendant pleaded Not guilty; and in Evidence, the 
Plaintiff, to prove that he was robbed, as he had 
declared, offered to the Jury his own Oath, in ma- 
king good his Declaration, which Anderſon and Pe- 
riam Juſtices utterly refuſed. But Myndbam affirm'd, 


that fuch an Oath had been accepted in the Caſe of 


one Harrington, where the Plaintiff could not have 
other Evidence to prove his Cauſe, in reſpect of Se- 
crecy; for thoſe who have Occaſion to travel about 
their Buſineſs, will not acquaint others what Money, or 
other Things they have with them in their Journeys: 
And we ſee that in ſome Cauſes the Law doth admit 
the Oath of the Party in his own Cauſe; as in 
Debt, the Defendant ſhall wage his Law. (So in 
Robbery, Vide poſt, pag. 52 & 60.) Periam : That 
is an ancient Law, but we will not make new Prece- 


dents: for if ſuch Oath be accepted in this Caſe, by 


the fame Reaſon in all Caſes where there is Secrecy, 


and no external Proof; upon which would follow 


great Inconveniencies: And although ſuch an Oak 
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hath-been before accepted of, and allowed here, yet 
the ſame doth not move us; and we ſee no Reafon' 
to multiply ſuch Precedents. The Declaration is, 
That the Plaintiff my robb'd - 2m J. de Denariis 

7 uerentis; and upon the Evidence it a 
| : 94 Pa. Plaintiff was the Receiver of the La Bad 
and had received the ſaid Money for the Uſe of the 
| faid Lady; and Exception was taken to it by Shuttle- 
worth; but it was not allowed; for the Plaintiff is 
| accountable to the Lady Rich for the faid Money. 
And it was agreed that if he who was robbed, after 
he hath made Hue and Cry, doth not further follow 
the Thieves, yet his Action doth remain. 2 Leon. 82. 
 Tirrel and the Hundred of B.'s Cafe, S. C. 4 Leo. 51. 
S. C. Goldsb. 24. SA 

6. In an Action on the Caſe for managing the De- 
fendant's Ship fo negligently, that it ran over the 

| 3 . ; the Declaration ſet forth, That he 

ſſeſſed of the faid Barge laden with divers 
and Merchandizes. And Firft, Holt Chief 

Juſtice would not ſuffer the Pilot to be a Witneſs, 
becauſe he was anſwerable, if faulty in Steering, to 
the Maſter. Secondly, He would not ſuffer 
to be recovered for the Goods, becauſe not ſet forth 
particularly, c. See the Caſe of ack verſus Hen- 
arickſon, 1 Salk. 287. 
- 7. In Trover for Money, the Caſe was upon Evi- 
dence thus: The Plaintiff's Son had a general Au- 
_ thority from his Father to receive and pay out his 
Father's Money : The Son took a Bill for Money 
due to his Father, and went and received it without 
any particular Authority for that Purpoſe ; and this 
Receipt was with an Intent to imbezil and ſpend it: 
But he gave a Receipt as for Money had and received 
to his Father's Uſe ; and this Money was given - 
the Defendant: And the Queſtions were, Firft, If 
the Son could be a Witneſs in this Caſe to prove the 


Delivery 


Go 


SSOOO A amo nc Ho ws f 


u — o ww Wm od Wh to. A = 


OmY Rug nAgaG@ | | 


R o * 
i” 


Mita n 


* to the Defendant: And Secondly, Whether 
the Father could maintain an Action of Trover for 
the Money. As to the Firſt, Holt Chief Juſtice at 
2 K at Ni prius, was of Opinion, That the 

Son might be admitted as a good Witneſs, his Te- 
non being cottoborated by other Circumſtances z 

and Secondly, That the Action was maintainable for 
the Father. See the Reafots of hu Opinion, 1 Salk. 
289, 290. 

8. In an Action againſt a Hundred, brought by 
the "Matter being a Curie, for a Roberry committed 
on his Servant in his Abſence; e, Whether the 
Maſter, being Plaintiff in the ction; may be an 
Evidence to prove that he delivered the Money, of 
which the Servant ſwears he was robbed; before his 
Servant went his Journey in which he was robbed ? Be- 
cauſe he may prove that by Somebody elſe ; and no 
Man ſhall be a Witneſs in his ow: Cauſe; but for 


the Neceſſity of the Thing: As if he himſelf had 


been robbed, although he were drag Ret 
have been a good Evidence to prove the Rob 

on himſelf, and'of hot Gre an Tho and 

to prove that he gave Notice to the dern Vlg 
and Elle Fine and Cry and this becauſe no other 
Proof can be had. Buy the Delivery of the Money 
to the Servant before the Robbery, and before he 
went his Journey, tnay be proved by any other -as 
well as himſelf; although it was. objected; it was 
neither ſafe nor uſual for Men to call Witneſſes 
when they deliver Money to carty on a Journey, for 
fear of Diſcovery. And for ths Reabon po Cur 
(againſt my. Opinion) it was ruled, That he ought 
to be received as a Witneſs ; and he was ſworn ac- 
cordingly. Micb. 1650. Bennet verſus The Hundred 
of Hard: in Com Hartford 2 Rull. Abr. 68 f. pl. 7. 
8. * N. S. P. * 233. 
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9. Upon the Statute for Robbery againſt the 
Hundred of Oſzodfroſs, it was holden, | That the Ma- 
ſter may well bring this Action where his Servant 
was robbed; Now to prove what Money the Ser- 
vant had, which was 200 J. he was cauſed to prove 
he had ſo much Money deliverd him, and that he 
had been formerly truſted by his Maſter, and had 
well diſcharged that Truſt; then he proved the Rob- 
bery by his Outcries, and that he was wounded in 
the - Aﬀfawlt and other Badges of ſuch a Fact done: 

Then it was held, that his own Oath before a Ju- 
ſtice of Peace is ſufficient within the Statute of 27 
Eliz. and no contradictory Proof ſhall be received 
againſt that Oath, that he knew any of the Robbers ; 

for when he had once deny'd it upon Oath, this is 
all requir*d by the Law to enable the Maſter to bring 
this Action as to that Point; 3 quod nota, Clay. 35. 
Wop 's Caſe. 

In A Cauſe of Maſon verſus Hærſden at the Sit- 
Lins at Guild-Hall., Paſ. 1709. Holt Chief Juſtice 
. faid, That barely being a Factor does not incapaci- 

tate a Man from being an Evidence; otherwiſe if he 
be intereſted. Rep. J. A. R. 226. 
And Note; the Cauſe of 55001 80 T regott, 
tried at the Sittings there in Michaelmas Term fol- 
lowing, vi. An Action on the Caſe was brought by 
a Silk-Dyer, againſt his Servant for Money received 
to his Uſe, and on the Evidence it appeared, that 
A. ſending Silk to be dyed by the Plai tiff, the 
Plaintiff ſent his Servant the Defendant home with 
it, and A. paid the Servant for every Parcel as he 
received it; and on the Trial A. was produced as a 
Witneſs, to prove that he paid the Money to the 
Defendant: But Holt would not admit his Evidence; 
for that would be to admit a Creditor to ſwear in 
Diſcharge of himſelf. But (fays he) If a Man pays 
Money by his 8 the Servant may be a Wit- 


nels; 
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neſs; but that is allowed for the Neceſſity of the 
Thing. See Rep. T. A. R. 261, 262. 

10. It hath been reſolved by the Juſtices, that the 
Wife cannot be produced as a Witneſs either againſt, 
or for her Husband, quia ſunt due | Anime in una 
Carne; and it might be a Cauſe of implacable Dit- 
cord and Diſſenfion between. the Husband and the 
Wife. 1 Iuſt. 6. b. 

11. The Court was moved to know, Whether 
the Wife of a Bankrupt can be examined by the 
Commiſſioners upon the Statute of Bankrupts? And 
they were of Opinion ſhe could not be examined; 
for the Wife is not bound in Caſe of High Treaſba 
to diſcover her Husband's Treaſon, altho* the Son 
be bound to reveal it; therefore by the Common 
Law ſhe ſhall not be examined. 1 Brownl. 47. Ano- 
mus. 

12. In an Indictment proſecuted by the Husband 
for ſeducing away his Wife, and keeping her ſome 
Time in Adultery; the Wife was admitted to be a 
Witneſs againſt the Defendant, coram Juſt. W/yndbam, 
at Lent Aſſizes at Aylesbury ; and the Defendant was 
found guilty.” T. per Pais 160. 

13. So in an Action of Aſſault and Battery brought 
by the Husband, for an Aſſault on the Wife, with 
an Intent to Raviſh her, ſhe was admitted an Evi- 
dence, (which Holt Ch. Juſt. ſaid, was becauſe the 
Wite cannot give any Conſent, though i it be not Fe- 
lony.) And Holt alſo held, That . having laid 5; J. 
of the Event of the Cauſe was. no Objection to A.'s 
Wie's being an Evidence, becauſe it ſhall not be in 
the Power of a third Perſon to diſqualify one who 
otherwiſe would be a good Evidence, and thereupon 
the was admitted an Evidence at the Sittings at Guild- 
Hall. Pal. 1709. Anonymus. Rep. T. A. R. 224. 

14. There was a Libel in the Spiritual Court, Cauſa 
zen W pending that Suit, the Wo- 

ö . man 
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man exhibited an Indictment in this Court againft all 

the Witneſſes Who might ve the Marriage, and 
y 


it was for a Conſpiracy orce and Arms to carry 
againſt her Will, Sc. And the Woman 
uced as a Witneſs, it was objected againſt 
her, that ſhe ought not to be allowed to give her Evi- 
dence, becauſe there was a Marriage proved in the 
Spiritual Courtz and where the Conſequence of the 
Evidence will redound to the Benefit of the Witneſs 
he is always rejected. Curia: Brown was | 
for ſtealing Mrs. Ramſey, and ſhe was allowed to be 
a Witneſs in that Caſe. And in Fulkoood's Caſe upon 
the Statute of H. 7. the Woman was allowed to be 
a Wirneſs; and ſo ſhe was in this Caſe, 4 Mod. 8. 

Rex & Regina verſus Fezas. | 
15. Jobn Brown was indicted upon the Statute 
3 Hen. 7.c. 2. for the forcible taking away and mar- 
rying one Lacy Ramſey, of the Age of fourteen 
Years, having to her Portion 5000 l. He was tried 
at the Bar, and the Fact appeared upon the Evidence 
to be thus: She was inveigled into Aide-Park by 
one Mrs. P. a Confederate with Brown (who ha 
prepared a Coach for that Pyrpoſe) to take the Air 
in the Evening, about the later End of May laſt ; 
and being in the Park, the Coachman drove away 
from the Reſt of the Company, which gave Oppor- 
tunity to Brown, who came to the Coach-ſide in a Vi- 
zard Mask, and addreſſing himſelf firſt to Mrs. P. 
ſoon perſuaded her out of the Coach, and then pulls 
out a Maid-Servant there attending Mrs. Ramey, 
and gets himſelf into the Coach, and there de- 
tains her until the Coachman carry'd them to his 
Lodgings in the S rand, where the next Morning he 
revails upon her (having firſt threatned to carry her 
nd Sea if ſhe refuſed to marry him; but was the 
ſame Day apprehended in the fame Houſe. It was 
at firſt doubted, Whether the Evidence of Lucy Rum- 


her away 


The Law of Evidence. - 33 
fey was to be admitted, becauſe ſhe was his Wife de 
fatto, though 1 not de jure ?But the Court ſeriatim de- 
livered their Opinions, that ſhe was to be admitted a 
Witneſs. Fin, For that there was one continuing 
Force upon her from the Beginning till the Marriage; 
wherefore whatſoever was done while ſhe was under 
that Violence, was not to be reſpected. Secondly, 

As ſuch Caſes are generally contrived, ſo heinous' a 
Crime would go unpuniſhed, unleſs the Teſtimony 
of the Woman ſhould be received. Thirdly, In Full- 
wood*s Caſe, reported in 1 Cro. (which was read in 
the Court) the Woman was a Witneſs, though mar- 
ried, as here; and Rainsford cited my Lord Caftel- 
haven's Caſe, where the Counteſs gave Evidence, 
that he aſſiſted the Committing of a Rape upon her: 

But Hale faid he was not governed by that Caſe, - 

becauſe there was a Wife de jure; the Evidence being 

clear to all the Points of the Statute, viz. Fin, That 

the Taking was by Force. Secondly, That the Wo- 

man had Subſtance according to the Statute. ' Thirdly, 

That Marriage enſued, though jt did not appear 

ſhe was deflowered z the Jury found him guilty: 

Whereupon Judgment was given, and he was hanged. 

1 Ven. 1 Brown's Caſe, S. C. 3 Keb. 193. | 
16. In an Indictment againſt the Lord Audley for 

. aſſiſting B. in the Committing a R - 7 

Wife, *twas doubted whether the Wi 
duced as a Witneſs againſt her Husband; 2 
reſolved by all the Judges, That in Caſe of a com- 
mon Perſon between Party and Party, ſhe could 
not, according to the Opinion in Cate's firſt Haft. 
fol. 6. But between the King and the Party, upon 
an Indictment, ſhe may, although it concerns the 
Feme herſelf; as ſhe may have the Peace againſt her - 
Husband. Hut. 115. Lord Audley's Cafe. : 
Tri. 1 Fol. 171. But the Admitting of the Wife to 
be an Evidence againſt _ Husband, hath been di- 
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vers Times, fince Lord Audley's Cafe, held to be con 


trary to Law. See State Tri. 4 Vol. 387. w 

17. Mary Griggs was indicted upon the Statute 
I Fac. 1. c. 1 1. for that ſhe the twenty-eighth of Fe- 
bruary 1653, was married to one Nicholas Coats, and 
that ſhe afterwards, viz. the tenth of October 1659, 
the firſt Husband being then alive, marry'd Edward 
Cage, &c. Upon Not guilty pleaded, the firſt Huſ- 
band was tee at the Trial as a Witneſs to prove 
the firſt Marriage; but the Court totally refuſed to 
admit of his Teſtimony, and ſaid, That a Wife 
could not be admitted to give Evidence againſt her 
Husband, nor the Husband againſt his Wife, in 
any Caſe, excepting Treaſon, becauſe it might oc- 
caſion implacable Diſſenſion, according to 1 2 
6. 5. and they denied the Lord Audley's Caſe in 
Hut. 116. to be Law; fo the Proſecutor having no 


other conſiderable Witneſs, the Jury brought in 


7 Priſoner Not guilty. Raym. 1. Mary .Grigg”s 
©, 
18. In an e on the Statute of Ukury, 
the Party to the uſurious Contract ſhall not be ad- 
mitted as an Evidence againſt the Uſurer, for in Ef- 
fect he then would be Tefts in propria Cauſa, and 
void his own Bonds and Securities, to diſcharge him- 
ſelf tor the Money he had borrowed. And altho” 
he commonly raiſes up the Informer to exhibit the 
Information, yet in Truth he is the Party. Trin. 
8 Fac. 1. Smith's Caſe, per Cur, quod vide Co. Lit. 
6.:6. Roll. Abr. 685. pl. 42. Vet after the Money 
is repayed, he ho borrowed it on the uſurious Con- 
| . may be a Witneſs. Vide poſt, No. 23. 
19. If A. is indicted for Perjury on 5 Elix. which 
wa committed in Evidence on an Action brought 
by B. verſus C. In this Caſe C. who proſecutes the 
Indictment, and againſt whom the Verdict was 
| "__ in che Actien, on the Evidence given by. A. 


ought 


„ uote as ASSES: 


4 — „ 
* 1 W 4 2 +11 
5 * = P 
nds ha dos 
# „ 
S * 


4 1d * 
* * i= #1. 
* "7 * 
* = I © 
5 . 
by * 
- ., 


W 2 "1 
. i - * * 4 - * 1 4 4 
* brag 


2 Ny "The Law of Evidence... We 1 
onght not not to be received as an Evidence on this In- | 
ent to prove A. guilty of the Purjury, 'becauſe 
by the Statute he is to recover 20 J. he being the 
Party grieved, and the Indictment being Ad grave 
 Dampnum of the ſaid C. Mich. 1650. "Agreed. per 
Cur, Bacon's Caſe, 2 Roll. Ar. 68s. Pl. 4. 2 bid. 
Rex verſus Povey & alias. 
20. If a Man is indicted for an Aſſault and Bat- | 
tery on F. S. F. S. may be admitted as an Evidence 
to prove him guilty ; becauſe *tis not the Suit of 
the Party, but of the King. 2 Roll. Abr. 885. 
5. 
2 21. An Information was brought acai Parris, 
for that he Fraudulenter & deceptive procured one 
Anne Wigmore to give a Warrant of Attorney to 
_ confeſs a Judgment. To this he pleaded Not guil- = 
ty; and upon the Trial it was debated, Whether 3 
ſhe might be admitted to give Evidence againft the 1 
Defendant? For if he were convicted, the Court 
faid they ſhould ſet aſide the Judgment. Neverthe- 
leſs he was ſworn, by the Opinion of Three Judges 
againſt Twiſden; this Suit being for the King. Up- 
on his Trial he was found Guilty, and fined a Hun- 
dred Marks, and order'd to come with a Paper on 
his Hat expreſſing the Offence. 1 Ven. 49. Parriss 
Caſe. S. C. 2 Siderf. 43 1. S. C. 2 Keb. 372. Note; 
 *Tis ſaid in Siderſin, That the ne. was ſet aſide 
upon Parris's being found guilty ; and that he was 
found Guilty chiefly upon the Evidence of Anne 
Wigmore. ; 
22. In an Information of Forgery for Publiſhing 
a forged Deed, pretended to have been the Act and 
— of one £ oke, knowing it to be forged; -upon 
ot guilty pleaded, it appeared to the upon 
Evidence, that the ſaid Dced imported a Fane + 
of the Will, and of a Codicil annexed to the Will 
of the ſaid C oke, to the Prejudice of the e 


And 
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5 — 1 And it 
vas held per Cur”, upon Conference with the Judges 
of the King's Bench, whom one of the Barons way 
ſent to adviſe with, Fit, That a Truſtee, who has 
_ Conyeyed over his Eftate in Truſt, or has aſſented 
'  thereunto, cannot be a Witneſs for the King in this. 
| Caſe; nor can a Legatee, or any other Perſon that 
is a Loſer by the Deed, or may receive any Ad- 
Vantage by the Verdict's being xg Rin for — King. 
And for this Dutton and Colis le was cited, 
a Caſe in Point in B. R. and it is the ſame Caſe 
Perjury : He that is injured by the Party, ſhall not 
F 
or the y reap an 
8 2 5 But in Caſe of. an Indictment for 
Battery, he that was beaten may be a Witneſs, be: 
cauſe he can reap no Benefit by the Verdict in an- 
dur i Suit; and the Cauſe is of Roy Moment. 
t in Caſe of Forgery, Perjury or Uſury, (as ap- 
rs Co. 1 Inſt. fol. g. B.) the Party grieved may 
ve an Advantage by the Verdict, and therefore 
ſhall not be received as a Witneſs ; & iffint be Diver: 
fly. It was likewiſe held, That if Witneſſes are 
examin'd De bene efſe before Anſwer, upon à Con- 
tempt, ſuch Depoſitions cannot be made Uſe of in 
any other Court, but the Court only where they were 


taken. The Reaſon ſeems to be, becauſe there was 


no Iſſue joined, ſo as there could be a legal Exami- 
nation; and they were only taken to be read in the 
Court, in which they were taken, upon a Contempt 


Os. that particular Court. Hardreſs 331. Wats's 


223. Nota; By Fwiſden, Juſtice, it was reſolved 
in one Lorgis Caſe, That upon an Information upon 
the Statute of Uſury, he who borrows the Money 
may be a Witneſs after he hath paid the Money, but 


not e eee. 


24 Tho. 
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the Proſecutor 457. 


his Bath may avoid his own . Mr. Pollexfen 
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24. ' The-Defendant was indifted for Uſury, for © 
aaking 9.4. tor the Uſe of 45 l. for a Year, contra 
forma Stage ate at The Denn lent 
Pledge of yy e 
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it was agreed to pay t 


ung gave his Bond Bn Mts; ol 


the Bond being not diſcharged, the Proſecutor was 


ape on alle and was ſworn by Holt De 


bene ge, as he ſaid. Here Holt declared for Law, 
That where a Man is intereſted in the Conſequence 
of that which he ſwears for, if it be fo, that the 
Doing of the Act which he is now Evidence ta. | inva- 


b oe TS 


5 or an 

Puniſhment, he ſhall be a Witneſs, as in 
the Caſe of Deng, though it be to ſer aſide his own 
Bond; yea, it being given to obtain his 


| he ſhall be a Witneſs alſo, wie the Natare of. tis. 


Thing allows him no other Evidence: As if x Wo- 
man give a Note or a Bond to a Map to procure her 
the Love of J. S. by ſome Spell or Charm; in an 
Indictment for the Cheat tho? it tend to avoid the 
Note, yet ſhe ſhall be a Witneſs, Note; Here it 


could not be given in Evidence that the Defendant. ”* + 


was a common Uſurer, becauſe he could not be ready 


do give an Anſwer to that Matter. Farreſley 118. 
Dem Regin verſus Sewel, alias Beaus, HE EI | 


coram Hat i in Com? Mida 


25. The Defendapt was convicted by the Oath of 
the Informer, uport the Statute of 13 Car. 2. againſt 


| ſealing of Deer; and Mr. Shower moved that it 


might . quaſhed, becauſe the Informer is not toben 
admitted as a Witneſs, he being to have a M 


the Forfeiture. 'The Party to an uſurious Ca "ey : "* —_— 


ſhall not be admitted as an Evidence to pro 
Ulury, becauſe he is Teftis in propria Cauſa, and By". 
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iH 3 18 „ The Law of Evidencs, 8 
* Aura: The Statute gives Power to convict by the 
- Oath of æ credible itneſs, and ſuch is the In- 

former. *Tis not a material Objection to ſay, that 

the Informer ſhall not be a Witness, becauſe he hath 

2 Moiety of the Forfeiture ; for in Caſe of the like 

Nature, the Informer is always a good Witnefs. As 

upon the Statute for ſuppreſſing of Conventicles, the 

3 . e, Pn ng et he hath Part of 
the Penalty; for otherwiſe that At would be of lit- 
We tle Force: For if he who ſees the People met to- 
getether be not a good Witneſs, no Body elſe can. 


- himſelf; becauſe there can be no other Witneſs, 
therefore he is a, good Witneſs. 3 Med. I 14. "> 
nings verſus Hankeys. 

206. It was wt by the whole Court, That De- 
| Poſitions of Witneſſes which were Defendants, and 
which are ſuppreſſed by r of the Court, al- 
though that afterwards there be no Proceedings a- 
gainſt them, yet they ſhall not be allowed of at 
the Hearing of the Cauſe in that Court. And this 
was declared to be the conftant Rule of that Court. 
Godb. 438. Huet and ys Caſe in * Star- 

Chamber. 

27. In Treſpaſs againſt many, one of che Plain- 
tif*'s Witneſſes by Miſtake was made Defendant, 
and continued fo till the Joining of the Iffue ; and 
then on Motion his Name was ſtruck out, that 
he might give Evidence. 2 Siderfin 441. Anony- 
mus. 


28. It was bd for the Plaintiff, that a Perſon 


0 in the Simul cum, being a material Witneſs, 
t be ſtruck out, and it was granted. Alynge 
* Ki That if nothing was proved againſt him, he 

icht be a Witneſs 6 for the Defendant. 1 Med. 11. 
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29. Twas 


; 
; « Pe "= 
* reren, Py * 


Cur? : In the Statute of Robberies a Man fwears for 
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6 e Law | bf. Evidence, 6 
29. o held by the Court, That if 6 one has 


wy. * 


Cauſe of Action againſt J. S. and brings Action a 


J. S. and ſeveral others, againſt whom he has 


; no Cauſe of Action, by Covin' to take away their 
Evidence; if it ſhould ſo appear upon the Evidence, 


the Judges may and ought to allow them to be Wit- 
neſſes: And fo it was done in this Court in a Caſe 


where Dimoke and others were the Defendants. Savil 


34. Clay." 37. Creſwick's Cale.” Godb. 326.  Anony- 
mus. Style 40 1. Ano 

30. By Roll C. J. If an Action of Battery by O- 
riginal be brought againſt Two, 4 Obie ki in 
u „ en ent, there may be a new Original 
N the other Mx a Simul cum, and thoſe 
who are — may be Witneſſes in the Cauſe; and 
this is the uſual Practice: But thoſe who are declared 


againſt with a Simul cum, cannot be Witneſſes. Sie 


404. Anonymus. 


31. A Truſtee cannot be a Witneſ concerning the 


Title of the fame Land, becauſe the Eſtate in Law 


is in him. 7. per pais 224. 
32, A may be a Witneſs againſt Ceſtuz 


que red Per a Teoiſden dubit. Tri. Per Pais 


ba 


33. A Cürhan in Socage ſhall be admitted to be 
a  Witheh for the Infant, for he is accountable. T:. 
Pais 228. 


34. On a Trial at Bar, Hale ſaid an "wa 


may be a Witneſs in a Cauſe concerning the Eſtate, 


if he have not the Surpluſage given him by the Will. 
And fo I have known it adjudged. 1 Mod. 107. 
Fountain verſus Coke. he 
33. In the Caſe of Brereton and Tatam, Aich. 1 
B. X Glyn, Ch. Juſt. cited the Lord Chandos's Caſe e 
in this Court, where one Gates an Executor was g 


— to * the Will, as a Witneſs; to which 


"me 
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— been of hi 
wy anſwered, that he had fully iniſtredd 
He replied.” Thet akotwands' As might tothe W 
his Hands; but the Court reſolved that 1t would not 
be preſumed to bar his Teſtimony, which was allow- 
ed in the principal Caſe, being in Ejectment. 7. per 
Pais 162. | 
36. In an Action of Deceit for forging a Will, 4 
Lana, was allowed and ſworn as a Wige in the 


Trial for Forgery; for this makes nothing to the 


Probate of the Will, or Recovery of the 
the Spiritual Court, nor do they take Notice 
T. ag Pais-240. 1 

. A Queſtion was in Chancery w a Le- 
4 could be a Witneſs againſt a Will; And per 
Cur upon Debate, The Reaſon why a Legatee is 
not a Witneſs for the Will is, Becauſe he is pre- 
ſumed to be partial in ſwearing for his own Intereſt : 
But the Legatee, when he fwears againſt the Will, 
ſwears againſt his Intereſt; acl is e the ſtrong- 
eſt Witneſs, Inter Oxenden and Penrice in Canc. 2 
Salk. 691. Vide infra Numb. 44. 

38. Mr. Solicitor Finch excepted againſt the Te- 
ſtimony of Mrs. Humphreys, becauſe ſhe was a | 
tee of the Teſtator, the Plaintiff's Father, from 
whom the Plaintiff claimed 2000 l. And the De- 
fendant in this Suit, after ſeveral Verdicts againſt 
him and Payment of her Legacy, did make her 
Defendant in a Bill in Chancery, whereby he prayed 
a Rebatement of the Legacy by this Accident, as 
Breach of Covenant, Sc. But per Cur, there's no 
Cauſe for it without collateral Security taken; ſo if 
the Executor will pay a Legacy, having Notice of 
Debts; but if the Money were paid pendent ſuch 
Bill by the Executor, whereby to let in her Teſti- 
mony without any Decree, ſhe is no ſufficient Wit- 
neſs ; but becauſe it was s paid before, they would 

4 not 


in 
it. 


. 
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not admit any Exception, ſo much as to her Cres 
dit; £t juratur. 1 Kb. 65 1. Payton verſus Hum- 
- 39. On the Evidence at a Trial at Bar it appear'd, "#4 
That the Husband of the Mother of the Infants, | 
Legatees in the Will of Michael, took Bond of 
double the Sums, to be paid when the Plaintiff, 
Heir at Law, did enjoy the Lands in Queſtion a- 
gainſt the Will; which per Cur”, is to the Teſtimony 
of the Mother, and not only to her Credit; and 
tho? it were releaſed ; yet this being a champertuous 
Intereſt created by the Party, the Releaſe doth not 
'enable her to be a Witneſs, as on a Releaſe of a Le- 

it would; that is created by Act in Law; but 

y Conſent ſhe was fworn. 3 Keb. 75. Turnſtall, 
Leſſor 2 Greve and Nr OR 1 

40. In a Trial at Bar, in E t, * 
dant claimed under a Will, and offered to prove the _ 
Publication of it by B. and Exception was taken to 
his Evidence, becauſe he was a Legatee, and alſo 
had an Annuity given him by the Will in 
which was confeſs d; but e ee 
neſs, an ittance was produced of the Legacy, 
and a Releaſe of the Annuity, and the Money was 
proved to be paid for both: To which *twas object- 
ed, That all this was done pending the Action, 
which Objection proved to be falſe: But per Cur, 
if it had been pending the Action, yet he ſhall be 
admitted as a Witneſs. And it has been adjudged, 
That if a Releaſe had been ſealed in Court whilſt the 
Cauſe was trying, that the Releafor ſhould be ad- 
mitted as a good Evidence. Another Exception was 
taken to B. becauſe he was Truſtee for Part of the 
Land diſpoſed of by the Will; and then he pro- 
duced a Releaſe, by which that Truſt was releaſed 
to other Truſtees. A third Exception was taken to 
B. for his being in Poſſeſſion of Part of the Lands 

n F 12 
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which it was anſyered,. That he was in Poſſeſſion only 
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ſworn, and proved the Will; and the Jury gave a 


& Cale ad. 
41. By Roli Chief Juſtice, 1 upon a Tral, 


© "ted for a Witneſs to prove that Will, yet he may be 
examined as a Witneſs to prove a Deed, or other 
Thing, which hath not Relation to the Will, in 
Reſpect of the Intereſt which he claims by the Wil. 


Style 370. Anommus. 


Men to be Witneſſes one for another, when all claim 


. 


i Cbriſtepber Bell & al. 
443. An Action was brought by 'the e 
Hof the Weavers of Norwich, for a 8 againſt a 
contrary to an Ordinance by them made. And At- 
a Witneſs, though one Mofety of the Penalty was 


| Pais 162. | 
= 44. An Action of Debt was 


a Fine ſet upon one choſen Common Council-Man 


the Covenant, Sc. and the Town-Clerk (though a 
Freeman) was allowed a, Witneſs to prove Election, 
Refuſal, Sc. and the Fine ſet, which is for Ne- 


« ceflity, for that none other are, or ought to be pre- 


et at thoſe Ads. Per Raingord Juſtice, T. per 
% 85 by Pais 163. : 
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in Queſtion, and ſo anſwerable for the Profits,” * 
as a Servant to the Lord Manchefter;. ſo he was 
Verdict for it. 2 Sid. 315. Stevens verſus is Gerrard, 


one whois a Legatee by 2 Will may not be admit- 


* The. Courts of Juſtice do every Day: deny 


under one Title, as in the Caſe of a Modus Decimandi, 
and the like, Hob. 91. Lord William Howard ver- 


Weaver, for working at his Trade in Harveſt. Time, 
A Hus, Juſtice, allowed one of the Corporation to be 
due to the Corporation. Lent Aſſizes 1657. L. per 


brought, ec 45 | 
eres 4 Suffol 1669, by the Town of Ipſwich, for 50 J. 


(called their prime Conſtable) for refuſing to renounce 
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45. Per Hale Ch. Juſt, Norfolk Summer Aſſizes 1668. 
A Freeman of Zynn is not an allowable Witneſs to 
| the Cuſtom of Foreign bought and Foreign 
Id in that Town. Harwich bong Twells, T. per 
Pais 163. 
- 46. The Gang of Sadlers brovahe Debt upon 
the Statute of 1 Fac. 1. c. 22. and 5 44. againſt the 
Defendant ; for that being a Saddler, he did make 
five hundred Saddles unſufficiently and unſubſtantially, 


Contra formam Statuti, and ſo became indebted to 


them in the Forfeiture. This Action being now 
brought for the Penalty, three of the Company were 


disfranchiſed to be legal Evidence, they declaring 
upon a Voire dire, that they had no Aſſurance of be- 


ing received again. 6 Mad. 165. The Warden and 
Company of Sadlers verſus Jones. 

47. In an Action on the Caſe for procuring a falſe 
Return to a Mandamus, the Defendant produced ſe- 


veral Freemen of Canterbury to prove the Return 


true; to which it was objected, they ought not to. 


be admitted, being NE, of g and a 


rporation 
of the 8 The Defendant, to — theſe 


Witneſſes, produced a Releaſe he had given to the , 


Corporation of all Contributions they were liable to 
on this Account; and on much Debate on a Bill of 
Exceptions, it was agreed they were good Witnef- 
* 2 Levinz 36. Enfield verſus 2 8 S. C. T. Jo. 
11 | 


48. In'an Action on the Caſe againſt the Town 


of Uxbridge, for taking Toll on 7. —. Market, it 


was faid, No Uxbridge Man of the pretended Co 


po- 
ration can be a Witness; and fo by Hale Chief Juſt. 


it was ruled in the Caſe of the 4 Hawkers : 

And in Smith and Hancock's Caſe, no Freeman could 

be allowed to prove the * of the City that was 
938 - of 


U = 
®* 


Che Law of Si 65 | 


- The Lab of Ebſdence: 
hes 1 3 5 12. 5. 16. Cook verſus 


Rap | 
1 ſs the Defendant juſtifies as Selben 
10, Aldermen and Commonalty of the 
"Bo of 2 Governors of the Hoſpital of Bride- 
well, by Patent, 7 Ed. 6. The Witneſſes being 
' Freemen of the City, Maynard, the King's 
\ "Sent would not conſent they ſhould be ſworn: 
And per Cur; In a Qu Warranto they could not be 
| ſworn, becauſe each Member is liable to the Fine; 
| but this being againſt Carter, ſo a Suit againſt them 
WP as another Corporation, viz. Governors of the Hoſ- 
"IE pital; chis being in another Capacity, and the Action 
_ not in the Right, the Poſſeſſion can be recovered a- 
gainſt none but the Defendant Carter, or ſuch as are 
of the Inhabitants of Bridewell, not againſt any 
Freeman or Citizen, as ſuch ; by Hale Chief Juſtice, 
and Wilde; contra by Twiſden and Rainsford; but 
to avoid this Queſtion, Jefferies for the City pray'd 
Time till next Term, that in the mean Time they 
might before the Mayor of London in his Court, or 
at a Common Hall, as moſt uſually, procure a tem- 
— Disfranchiſement of thoſe Witneſſes that were 
reemen, to enable them to be Wimeſſes ; which 


+ es. as tw. aud t.. 


= 50. Hale Chief Juſtice, in Hantock's Caſe in the 
3 ny in a Quo Warranto againſt the City of 
Tandon, it was agreed, That none could be Witneſ- 
* ſes for the City of London againſt the Hawkers, un- 
dl chey were disfranchiſed; for the Evidence cannot 
WS, ſurrender his Franchiſe by Conſent; and becauſe the 
| Right was concerned, and every particalar Member 
Hude tothe Fine, he cautioned them fo to do in this 
__ * Caſe of Package; and fo it was here in this Cafe of 
1 r 3 Keb. 9 5. renn of gon 


* 
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The Law of Evidence;- 7 | 
51. The Mayor and Commonalty of Lond. brought 3 
an alan e nas inſt A. B. for 5 J. for ſo 9 
much due to them oe divers Tons of Wine brogghe „ 
ran | 
Pence per Non Aſſumpfit pleaded, and 
To of fr, oy reemen of London were offered 
as Witneſſes for the Plaintiff, But the Counſel of 
the other Side excepted to them, for that they were 
Parties, (the Commonalty of London comprehend- 
ing all the Freemen) and being likewiſe intereſted. 
On the other Sine it was faid, That their Intereſt - 


oY ous W010 FF ty CF. 


County may be a Witneſs, (and this Tuſtice Dolben 

| known in the Caſe of - Peterburgh Bridge.) 

In an Action on a Robbery on the Statute of in- 

chefter, the Plaintiff ſhall be ſworn as a Witneſs, 

and. that for Neceſſity. But it was replied, That 

there was no ſuch Neceſſity here, for they might 

have other Witneſſes beſides Freemen (cho perhaps 

with Difficulty). In an Action againſt the Hundred 

upon the Statute of Minton, an Hundredor cannot 

be a Witneſs. Scroggs Chief Juſtice, Dolben and Ray- 

mond were of Opinion that they were Witneſſes. - 

Jones contra, And a Bill of Exceptions was tendred 

by the Counſel for the Defendant, which the Court 

A to ſeal, and to allow three or four Days 
ime to draw it up. But afterwards the Plaintiff*s 

Counſel offered other Witneſſes, and ſet by their 

Citizens; but the Verdict went for the Defendane. 

1 Ven. 351. The Caſe of the City of London con- 

Kann the Duty of Water-Bailage. 

52. In an Information in the Nature of a Quo 
Warranto, for taking a Half. penny a Chaldron for 
all Sea-Oals imported mor gs, the De SM 
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es Che Lab of Evidence. 


preſcribes for the Duty; and Iſſue was taken upon 
the Preſcription, which was tried at the Bar. The 


- Defendant produced ſeveral Witneſſes (who were 
Freemen of London) to prove the Preſcription ; to 


which it was objected, they ought not to be Witneſ- 
ſes Quia in proprio Cafu: But by the Court, It ap- 
pears the Mayor and Sheriffs have all the Profits of 
this Toll, altho' to the Benefit of the Corporation, 
of which all Citizens and Freemen are Members 
-yet having no particular Profits to themſelves, they 
were ſworn as Witneſſes; for it cannot be intended 


that they would perjure themſelves for ſo ſmall and 
remote an Advantage: And the Jury gave a Verdict 


for the Defendant. And Scroggs Chief Juſtice ſaid, 


That it cannot be a General Rule that Members of 
Corporations ſhall be admitted, or refuſed to give E- 
vidence in Actions brought by or againſt the Cor- 
poration; but every Caſe ſtands on its own Circutn- 
«ſtances, that is, whether their Intereſt is fo great 
that it may be preſumed to make them partial 


or not. 2 Lev. 241. The King and The City of 
D... e 
53. In an Action on the Caſe, q Aſumpfit & 


„ 
* 


Jndebitatus, to pay Toll of one Halt-peny for every 


Frail of Raiſins, and four Pence for every Ton of Oil, 
Sc. for which the City preſcribed by the Name of 
Water-Bailage, to be taken of all not Freemen, that 


bring ſuch Wares by Water to be ſold, to the City; 


on Non aſſumpfit pleaded, and Trial at Bar, Maynard 


- excepted to a Witneſs for the City, becauſe a Free- 
man; ſed non allocatur; albeit he were diſallow- 
ed for this Cauſe in the Exchequer, becauſe albeit 
the Action be brought by the Mayor and Commo- 
,nalty, the Benefit being only to the Sheriffs, the 
* Immunity of Citizens is not in Queſtion. 2 Keb. 
29 5 Mayor and Commonalty of London ' verſus 
RS ERS TY e 


' | | 54. At 
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Poor of the Pariſh, for ever; any 


2 * 
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The Law af Evidence... 6 
54. At a Trial at Bar it was agreed, That if a 


| Remainder, after the Determination of an Eſtate for 


Life, -be given by wilt to the Miniſters and Church- 
wardens of a Pariſh, for the ay cop th of the 
ill. 


f the Pariſh 
1 Sid. 109. 


may be an Evidence to prove the 
Townſend verſus Row. 

55. An Information was WAY againſt the De- 
fendant for not repairing of a Highway, Rattone le: 
nuræ, between Stratford and Bow : It was tried at 
the Bar by an Eſſex Jury, and ſeveral Witneſſes in 
other Pariſhes were {worn ; none being admitted to 
give Evidence who lived in either of the ſaid Pariſhes 


of Stratford or Bow. 4 Mod. 45 Rex '& Rein 


verſus Buckeridge & al. 


356. Many private Perſons, or Bodies, Pol rick...ox 


Corporate, being of Right obliged to | repair ow 


ed Bridges, and the Highways: thereunto adjoining 
but becauſe the Inhabitants of the, County, Riding or 
Diviſion, in which ſuch decayed. Bridges or Highways 
lie, have not been allowed, upon Informations or Inditts 
ments brought againſt ſuch Perſon, or Perſons, Bodies 
Politick or Corporate, for not repairing ſuch decayed 
Bridges, and the - Highways thercunto adjoining, by 
the Fudges before whom ſuch Information or Indict- 
ment is to be tried, 0 be legal Wicgga + E. Sat 
1 Ann. Seſſ. 1. c. 18. It is enacted, 


hat in all Informations and Indictments, 1o.be ö 


© brought and tried in any of her Majeſty's Courts 
: : of Record at Weſtminſter, or at the Aſlizes,, or 
Seſſions of the Peace, the Evidencę «of . 
yr Inhabitants' being credible Perfons, ar any of 
them of the Town, b en, County, Ridirg 
or, Diviſion, in which ſuch, decayed Bridges f 


| „Highways lie, ſhall be taken and admitted, in al Os 
; Auch Caſes; in the! Odurts aforeſaid, any Cuſtom, 5 


* INE Ordery N to the contrary notwith- 
F 3 * ſtandin "S 
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2 was Refalved, If one has Lands, but does not in- 


« funding, Ane 1 Ann. Chop. 1 18. Seftion 


1 
5 57. 3 Eiter to a Jury at Bar, in Fiedtment, 
the Defendant challenged a Witneſs produced by the 
Plaintiff, to prove a Leaſe made by the Dean and ſix 
Refidentiaries of Hereford, under $f ie he claimed; 
"becauſe, though the Witneſs were a Prebend at large, 
and a diſtin Body, yet as one of the general Corps 
he had Power to aſſent; which, per Cur, is ſufficient 
to ſet him aſide, tho? he hath no Intereſt 2 Nb. 
126, Smith verſus Rawlings. © 
58. In an Action brought againſt a Hundred on 
60 Statute of Minton, If a Man has Lands in the 
Hundred, but is no Inhabitant in the Hundred, but 
before the Action brought demiſed the ſame for di- 
vers Tears yet to come, under an annual Rent to 
S. who inhabits in the Land: The Leſſor may 
an Evidence in this Caſe, to prove any 5 


- er Ws Diſcharge of the Hun Ne 


Statute 27 Elix. a Contribution is appointed T 5 
the Inhabitants of the Hundred, and limited to 
all the Inhabitants in all the Vills, Pariſhes and 
Hamlets, and not generally on the Lands or Tene- 
ments; and it js not reaſonable that the Leſſee, be- 
ing an Inhabitant, ſhould be charged, and alſo the 
Leſſor, in wp of the Rent who is an Inhabitant. 
Ad judged Mich. 1650. Bennet verſus The Hundred of 
Hartford, 2 Tot. 66g f. &. C. u. S. P. 0. 
223; 

"> 69; Tn an Action on the” Statute of Winchefter, 
He Taye was, Whether the Place where the Plam- 
tiff was tobbed was within the H it 


Fabit in che "ſaid Hundred, but does let them, he 
- nay be a Witneſs : But a Man that inhabits there, 
although he pays no Taxes, ſhall be no Witneſs, be- 
ca he 1 15 — to Watch and Ward. 1 rok 

| For 
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ln +73 
ce Law of Ebidence, * — 
Oliver verſus. The Hundred of Wallington in Surry. 2 

See now the Stat. 8 Geo. 2. c. 16. prox. pag. | 

60. Upon the Statute of Hue ang Cry, at a Trial 
at Bar, ſome Houſe-keepers appeared as Witneſſes, 
that lived within the Hundred, "who being examin'd; 
{aid they were poor, and paid no Taxes or Pariſh- 
Duties: The 2 was, Whether they were good 
Witneſſes ? Tww:/dex : Alms-People and Servants' are 

good Witneſſes ; but theſe are neither. Then he 
went down from the Bench to the Judges of the 
C. B. for their Opinions, and at his Return ſaid, 

udge Wyde was confident that they ought not to 
be ſworn; but Judge Hrrel doubted ; but after wards 
was of che ſame Opinion, becauſe, when the Money 
was recovered againft the Hundred, they might be 

worth 1 1 Mod. Rep. 73. Anonymus. S. C. 

2 Keb. 713. | 
61. Becauſe many Church-wardens and Overſeers of- 
the Poor, and other Perſons intruſted to receive Cel. 
leftions for the Poor, and other publick Montes relating 
10 the Churches and Pariſhes whereanto they do belong, 
do often miſpend the ſaid Monies; and take the ſame 
to their own Uſe, to the great Prejudice of ſuch Pa- 
riſhes, and the Poor and other Inhabitants thereof; 
and becauſe that many Times the Judges, when. A. 
tions are brought againſt Church-werdens and. Over- 
ſeers, to recover the Monies ſo miſpent, taken or miſ- . 

applied by the Perſons aforeſaid, refuſe to admit the Pa- | 
riſhioners to be Witneſſes in ſuch Caſes, who are the _ = 
only Perſons that can make Proof thereof : Where- -- 
js to prevent all ſuch evil and deceitful Practices _ 

of Church-wardens and Overſeers, and other Per- 
ſons: By Stat. 3 & 4W.& M. c. 11. it is enafted, 
That in all Actions to be brought in their Ma- 4 

* jeſty's Courts of Record at Weſtminſter, or at te 

* Aſſizes, for the Recovery of any Sum or Sums „ 

of Pry ſo miſpent, 52 taken by W | 4 
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' The: 1400 ot Evidence; . 
6 413A or Overſeers of the Poor; the Evidence of 


the Pariſhioners, or any of them, other than ſuch 


© as receive Alms, or any Penſion or Gift out of 


7 ſuch Collections, or publick Monies, of ſuch Pa- 


© riſh or Pariſhes reſpectively, whereof the Defen- 


© dant or Defendants, is or are Inhabitant or Inha- 
> tants, ſhall be taken and admitted in all fuch 


© Caſes in the Courts aforeſaid; any Cuſtom, Rule, 
8 * Order, or Uſage to the contrary notwithſtanding. 
*2&@4W.&M.c. 11.4 12 Note alſo, That by 
the Stat. 8 Geo. 2. c. 16. § 18. In any Action brought 
* againſt any Hundred, any Perſon inhabiting with- 


in the ſame Hundred may be a Witneſs for the 


Hundred. 
62. A Father offer d to teſtify a Deed i in Pur- 


ſuance and Affirmance of a Leaſe made to his Son 
by himſelf, ' which the Court allowed ; his Intereſt 


being paſsd away. 1 Keb. 280. Jay verſus Rider, 
V. Sid. 75. | 
63. Nota; By Maynard, the King's Serjeant, in 
, betwint Gee and Spencer (which was a- 
greed by all the Bar) That in an Action upon 
the Caſe at Common Law, or Bill brought by the 
Son upon a Marriage-Agreement made by the 
Father, the Father may be a Witneſs, though he 
alſo 'might have had the Bill or Action. 1 E. 335. 
Anonymis. | 

64. A Man makes a Feoffment to one, and after 


makes a -Feoffment to another of the ſame Land, 


and in that covenants that he was ſeiſed in Fee at 


the Time of the laſt F coffment : And after an Iſſue 
is taken on the firſt Feoffment, ſcilicet,  Whe- 


ther there was any ſuch Feoffment ? the - Feoffor 
mall not be fworn to prove there was none, be- 
cauſe then he would ſwear for himſelf, to fave his 


Covenants. Paſch. 1 5 1 1. B. R. Searl verſus Searl. 
65, h 


. , br. yep . 
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65. in an Acton for Trede "arid en 
1 of the Commiſſioners of Bankrupts, bo 
+ Parties admitted the being a Tradeſman, the Bank- 
ruptcy now, and the Petition and Tranſactions of 
Commiſſioners; and inſiſted only on a Bill of Sale, 
which the Plaintiff ſaid was fraudulent : The De- 


fendant faid it was Bona fide, by Edward Mis 


the Bankrupt in 1665, April 22, to his Sir 
Samuel Mics, of 189 Pipes of Wine, whereof 12 
were tender, and of Vie only for Strongwater- men; 
and the Evidence offer'd Depoſitions before the 
Commiſſioners of the N himſelf; which, per 


Cur, is good en But the Defendant's Counſel 
oppoſing them, th 3 Viva voce, what the Bank- 
rupt confeſsd. The e Defendant excepted to a Witneſs, 


becauſe he was a Creditor, and may come in before 
a Diviſion; but after four Months after any Devi- 
dend he is a 8 Witneſs; for no other Devidend 
ſhall be intended; but here no Diviſion being made, 
he 25 ſet aſide. 2 Keb. 348. Brents verſus Mies 
Executor of Sir Samuel Mico. 

66. Upon Information of P uod in Cur 
notra e in hæc verba, rats need not ſhew 
forth the Bill, but when it is only that J. 8. Protu- 
lit hic in Cur” quandam Billam Toe he. muſt ſhew 
it; per Tuuiſden & Cur. The Defendant challenged 
4 Witneſs, becauſe Plaintiff in the Action, wherein 
the Agreement was ſworn for Tithes; ſed non allo- 
cab. Tho? the Matter were not executed, and tho? + 
| they bear the Charge of the Suit; but if this has 
been an Information Tam quam, whereby the Wit- 
| neſſes were to have Benefit, they were not to be al- 
lowed: But this being at Common Law, they were 
C ſufficient | Witneſſes. 2 Keb. 131. The King 9 
| 0 leaveland. 

67. In Ejectment on Extent on a Mortgage, at 
T op. at Bar, the Defendant excepted to a Witneſs 


for 
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abe 1 Law ok Evidence; 


5 becauſe his Father, my Lord 


Gorges, paid a Debt, as Security with the Defen- 
dant's elder Brother, for the Defendant's Father; 
but there being no Counterbond, and therefore 
doubtful in Equity, whether he, as Heir, could re- 
cover any Thing againſt the Defendant, as Heir, 
the Court fwore him; but if he were to let him- 
RIF into a certain Intereſt, tho? but in Equity, the 
Court would fet him alice; and the Verdict was 
*or ord Plaintiff, 2 Keb. 345. Vincent verſus Tyr- 
8. It was ed at the Trial, that the Mother 
had 1 a in with the Leſſor of the Plain- 
tiff, that in Caſe he recovered ſhe ſhould have a 
Thouſand 8 and the Thirds of the Eſtate, and 


' . therefore ſhe was not admitted to be a Witneſs. 


3 Mad. $4. Hicks verſus Gore. | 
69. On a Trial at Bar upon à Scire facias, to a- 
* a Patent of the Office of Searcher, Exception 
Was taken to a Witneſs, that he was to be Deputy 

to the Party that would avoid the Patent. Twiſden : 

If a Man promiſe another, that if he recover his 
Land, the other ſhall have a Leaſe of it, he is no 
good Witneſs ; ſo neither is this Man. But by the 
Opinions of the three other Judges he was allowed, 
becauſe the Suit here is between the King and the 
Patentee. 1 Mod. 21. Owen Harning's Calc. 
70. On Trial at Bar concerning Boundaries of 
Land: The Parſon of the one Pariſh (the Land 
lying in two Pariſhes) was refuſed, becauſe he might 
enlarge his own Pariſh; and by Conſequence the 

Tithes. But one who about ſeven Years before had 
taken the Profits under the Title of one of the 
Parties, was received as a Witneſs, becauſe now he 
might plead the Statute of | Limitations. Fur. 63, 
My. Lord Wharton verſus Sir Jobn Robinſon. 


71 n 


whe Law of Evidence, 


71. In . Pons hed and. 
ceived to the Lie of the Plaintiff, on Non Aſump/it 
' it was tried before Jones Ch. J. at Nif 
prius : The Caſe was, the Plaintiff and another were 
to play a Prize at fencing with divers Weapons, 
and the Stakes were ten Pounds each, which were 
depoſited into the Hands of the Defendant, for the 
Winner to have all. The Plaintiff having won, 
brought his Action againſt the Defendant, who was 
Stake-helder. The Defendant produced one Bond 
as a Witneſs, to prove the Plaintiff had not won. 
The Plaintiff objetted againſt his Evidence, becauſe 
he had laid a Wager with Hicks of Ten Pounds, that 
the other would win the Prize; to which it was 
anſwered, that Hicks. acknowledged the Wager to 
be loſt, and had paid it. On which the Plaintiff 
demurred ; .and all this Matter was return'd upon 
the Paſtea.. George Stroud for the Plaintiff argued, 
(1.) That he who lays a Wager cannot be a Wit- 
neſs for the Party on whoſe Side he lays. (2.) That 
he cannot be a Witneſs, although he had confeſs d 
the Wager to be loſt, and had pad. its for if this 
Trial ſhould be againſt his Confeſſion and Payment, 
he. may recover the Money fo paid again. Tones 
Ch. J. held that ſuch a Wager ſhall not take off his 
Evidence, but ſhall. only go to his Credit, Cættri 


tres Faſticiarii contra. It is a conſtant Practice to 


reject the Evidence of ſuch Betters ; but for as much 
as be: hath confeſſed the Wager loſt, and has paid 
it, it mall be intended duly paid; and therefore he 
ought to be admitted as an Evidence. And Judge. 
ment was given for the Defendant becauſe he was. 
not. 3 Lev. 152. Reſcous verſus Williams, ' _ 
72. In order to a new Trial, an Affidavit was 

read, that one of the Witneſſes had declared that 
he had a Guinea to ſtifle the Truth. Gould s 
An He, of him who had the Guinea were 

| ſomething. 
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IT. The Law of | Evidencs; 


ſomething, but his Saying is nothing. A Witneſs 
haying a Wager in the Cauſe, is no Hindrance to his 
being a Witneſs : For the other has an Intereſt in 
his Evidence, which he cannot deprive | him of. Fare. 
31. George ver Peirce. 

73. An Indebitatus aſſumpfit was brought for the 
Profits of the Office of Chancellor to the Biſhop of 
Landaff. The Defendant pleaded Non aſfumpſit; 
and this being an Iſſue directed out of Chancery, 


etwas twas try'd at the Bar. The Point now tried was, 


Whether it had been an Uſage in this Dioceſe to 
grant this Office to Two, and it muſt be ſuch an 
Uſage as was before the making the Statute 1 El:z. 
" otherwiſe it will not warrant ſuch a Grant. The 
- Biſhop being in Court offer'd to be fworn to give 
Evidence concerning the Uſage in his Dioceſe, and 
that he had granted this Office to one, c. Bur 
this was not allowed ; for if the Plaintiff hath a 
good T1 tle, then the Grant made by the Biſhop 1s 
void; and it was compared to the Caſe of a Patron 
in an Ejectment, who is never permitted to be a 
Witneſs to maintain the Title of his Clerk, Then 
it was. objected, that ſince the Plaintiff had produ- 
ced no Grant to two Perſons but what was 50 Years 
after, the 1 Eliz. that it would be a very difficult 
Matter to perſuade 'the Jury to take it upon their 
Oaths, that the Office was granted ſo before the ma- 
king of the Statute. But Serjeant Pemberton an- 
ſwer'd, that theſe Grants were only produced as E- 
 viderice that ſuch were made; there being no Re- 
cords. extant relating . to this Matter before that 
Time. And Juſtice Dolben remembered Ridley's 


- © Caſe, concerning the Office of Regiſter of Briſtol, 


herein my Lord Hale was of Opinion, That if it 

could be ſhewn ſuch Grants were made ſome Time 

| after YE Elie. it would be an Evidence that ſuch were 
cw, £5 'S os | / _ allo . 
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1 che Law of Evidence. 3 
alſo made before the Statute. 4 Mad. 16. Toner 


Bean. 
4. If three ſeveral Men in a Suit in 
4 or ſwear that J. S. made ſuch an Arbitra- 
ment, and the Party grieved bring three ſeveral Ac- - 
tions againſt them on the Statute of g Elix. for Per- 
Jury, they may ſeverally ſwear one for another, in 
the three ſeveral Actions. Paſ. 40 Eliz. Goulſton ver- 
ſus Downs adjudged, 2 Rol. Abr. 695. pl. 3. | 
75. In Evidence to a Jury at Bar, a Special Iſſue, 
by Rule of Court, was directed to try the Cuſtom 
of Lady Percie's Manor of Weſtwood in Cumberland, 
whether Fines on the Tenants on their Lord's Death 
be due to the Heirs or Succeſſors of the Lord, du- 
ring his Minority. The Defendant excepted to the 
Steward, that he had Fee on Admiſſion; ſed non 
allocatur; and he was ſworn. 3 Keb. go. pl. 31. 
Champion verſus Atkinſon. a 
76. 23 A. 12. An Exception was taken to a 
Witneſs 3 a Ccuſin; & non allocatur. 2 Rol. 
Ar. 676. pl. 6. Het. 137. 
77. By Conſent the Bal may be ſworn as a Wit- 
neſs in the ſame Cauſe, 1 Keb, 296. pl. 131. An- 
mu. 
78. Nota; By Rane Ch. J. and the ah 
Court, in a Trial at the Bur, where Exception was 
taken againſt a Witneſs, to prove the Execution of 
a Deed of Feoffment by Livery and Seiſin, where 
the Caſe was, A Feoffment in Fee was made to 
the Uſe of J. S. and two Witneſſes were ſubſcribed 
to prove the Livery of Seiſin; afterwards one of 
' theſe Witneſſes had an Eſtate at Will made unto 


him of Part of this Land, and he being produced 

to witneſs the Execution of the Feoffment by Li- 
very of Seiſin was excepted againſt, becauſe he was 
now a Party intereſted in Part 8 60 the Land, and ſo 
his Oath was to make his own Eſtate good: 2 
notwith- 


i 


78 Che Law.of Evidence. .. | 
notwithſtanding this Exception was difullowed by 


the whole Coane and 'twas reſolved, that he 
well be ſworn as a lawful Witneſs, to prove the 
ecuting of a Feoffment by Livery and Seiſin, this 
being in Affirmance F and accord. 
ing he was ſworn, and his Teſtimony received 
and allowed of. 1 Buifrode 202. Anonymu:. 
"79. In an Information on a negligent Eſcape, | 
Ward, who recovered, was produced as a Witneſs. 
And per Cur: He neither gains nor loſes by this 
Trial, eſpecially if the Money be paid. 2 Ke. $64. 
* verſus Sir Fobn Lenthall 
n Evidence to.a Jury in Fjectment of Tithes 
on Lee of the Dutcheſs of e wa the Defen- 
dant excepted to Depoſiti ons, becauſe the Bill was 
in 1656. which is no Evidence againſt the Dean 
and Chapter, becauſe this is no Evidence for them. 
The Plaintiff excepted againſt a Copyholder in Re- 
verſion after an Eſtate- tail, to prove the Boundary 
of the Pariſh of Preſbot, and he was ſet aſide for the 
Poſlibllity, which makes him partial. 2 X26. 435 
verſus Hitchcok, 
. 81; In E t of the Manor of Studham, on 
àn Iſſue directed out of Chancery to try the Num- 
ber of Acres, the Defendant excepted to a Witneſs 
that had been a Treſpaſſer, as Servant to my Lord 
| Lee, in the Lands in Queſtion, an Action being 
depending, the Court ſet him aſide; and 
1 was nonſuit. 2 Keb. 435. Twoke verſus 
0.510. 
82, F A. gives à Bond to B. conditi the 
| Petit of ol] the Mong due 10 n from C. C. fball 
be a good Witneſs to prove how much is due to B. 
from bimſelf. 1 Lut. 663. Lad verſus Garron. 
83. A Lawyer who was of Counſel, may be ex- 
amined upon "Oath 25 4 Witneſs to the Matter of 
Agreement, not to the Validity of an Aſſurance or 
2 . TER Ies 5 


7 


| to Matter of Counſel : And in examining of a Wit- - 


neſs, Counſel cannot queſtion the whole Life of the 


| Witneſs; as that he is a Whore-maſter, Sc. Bur 


i he hath done ſuch _ Fa&, which Is A 
juſt Exception againſt him, then they ma 
| __ him. That was Onbie's Caſe of Grls l, Inn 

8 it was agreed as before. 2 


4 In a Tria at the Bar between Waldron Plain- 


tiff and Yard Defendant, one Mr. Com, a Coun- 


ſellor at the Bar, was examined upon his Oath to 


the Death of Sir T. Com; whereupon Ser- 
jeant Maynard urged to have him examined on the 
other Part, as a Witneſs in ſome Matters whereof 
he had been made Privy, as of Counſel in che Caufe. 
But Rolle Ch. J. anſwered, He is not bound to make 


anſwer to Things which may diſcloſe the Secrets of _ 


his Chent's e, and thereupon he was forborn tb 


be examined. SH 449. Waldron verſus Ward, . . 


85. Mr. Aylett wot been Counſel for the De- 


_— — 
— 


wy Law of ede. F 


. 


Lakin deſired to be excuſed to be ſworn on the k. 


general Oath as Witneſs for the Plaintiff, to give 


the whole Truth in Evidence, which the Court Al- 
ter ſome Diſpute granted; and that he ſhould only 
reveal ſuch Things, as he either knew before he was 
of Counſel, or that came to his Knowledge ſince by 


other Perſons ; and the Particulars to which he was 


to be ſworn were particularly propoſed, viz. What 
he knew concerning a Wull in Queſtion ? Whether 
he knew any Thing of his own Knowledge? 1 Kb. 


505. pl. 69. Sparte verſus Sir Hugh Middleton. 


2386. Upon a Trial at Bar one Baker (who had 
been Solicitor for Pickering,) was produced as a 
Witneſs concerning the Raſure of a Clauſe in a Will, 


ſuppoſed to be done by Pictering. The Court were 


moved, whether he could be examined touching this, 


- 
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5. Ya The Law of Evidence. 
becauſe having been retained his Solicitor, he ſhould 
by Reaſon of that be obliged to keep his Secrets? 
But it appearing that B. had made this Diſcovery to 
him, of which he was now about to give Evidence, | 
before ſuch Time as he had retained him, the Court * 
were of Opinion that he might be ſworn ; other- 
wiſe if he had been retained his Solicitor before : 20s 
The fame Law of an Attorney or Counſel. 1 Vent. P, 
197. Cuts verſus Pickering. 
87. A Clerk attending upon a Grand Jury, ſhall LA 
not be compelled to, be a Witnek to reveal that | 
| _ was given them in Evidence, Trials per Pais 
22 | | 
88. The Judge would not ſuffer a Grand Jury 
man to be produced as a Witneſs, to ſwear _ 
was given in Evidence to them, becauſe he is ſworn 
not to reveal the Secrets of his Companions. But 
Quere? For if a Witneſs is queſtioned for a falſe . 
Oath to the Grand Jury, how ſhall it be proved if 
ſome of the Jury be not ſworn in ſuch Caſe? Cl. 84. 
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_ Noa; A Parſon's Euidense to prove a Wo- 

man a Concubine was rejected; becauſe he would 

have married her himſelf, See Caſes in L. and 41. 
8 Pari 1. F 181. 
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ND ER this Head of written Feten tay, 
be comprehended ſuch as is printed, ing 
which we have the following Ces Ter. 3 
I. A printed Hiſtory may be good Evidence, of 
not, ſecundum ſubjectlam materiam : It may be a 
Evidence of the General Hiſtory of the R 
but it is not ſufficient to prove a private Ri ct or 
a particular ſpecial Cuſtom. See the Caſe of Steyner 
and The Burgeſſes of Droitwich, Skin. Rep. 623. Ergo 
 Camder's Britannia not admitted to prove a Reputa- 
tion. See The Bankers Caſe, Ib. 603. nor Dugdalt's 
Monaſticon, Ibid. 624. and yet Speea's Chronicle was 
admitted in Evidence in the Caſe of the Lord Broun= 4 
ker verſus Sir Robert Atkins. Ibid. p. 15. | 
2. The Caſe of Stoner dere The Brodie of 
Droitwich is reported in Salteld thus: An Iſſue was 
directed out of Chancery, wherein the Queſtion was, 
Whether by the Cuſtom of Droitwich Salt- Pans 
could be ſunk in any Part of the Town, or in a cer- 
tain Place only? And upon the Trial at Bar, Cam- 
den's Britannia was offered in Evidence, but refuſed : 
For the Court held, That a General Hiſtory mist 
de given in Evidence to prove a Matter 


the Kingdom in General, becauſe the Nature of ha 4 


Thing uires it; but not to prove a cular rn 


Right or So in the Caſe of St. Katherine's 
Hoſpital, Hale allowed a Chronicle to be Evidence 
of a particular Point of Hiſtory in K. Edward the 
Third's Time; and fo a Year-Book: may be Evidence 
to prove the Courle of the Court: Yet in this Cale". 

E 1. 
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- $2 The Law ot Evidence; 
it was admitted, That Heralds Books are good Evi- 


_ * dence as to Pedigrees, and. Pariſh-Regiſters as to 


Births and Marriages, - upon. the Nature of the 
Thing: And it was faid, That the Queſtion be- 


ing, whether the Abbey De Sentibus was an Inferior 


Abbey, or not, 'Dugdale's Monaſticon was refuſed for 
Evidence, becauſe the Original Records in the Aug- 
mentation Office might be had or reſorted to. 
3. Note; As to the Books of the Heralds, ſee 
Cumberba. 63. Yelv. 34. a Knighthood tried by their 


Regiſter; and 3 Mad. 259. a Deſcent proved thereby. 


4. A printed Proclamation is no Proof without 

being examined by the Original. State Trials, 4 Vol. 
413. The Council-Books held no Evidence. 2 Vol. 
600. Printed Trials are no Evidence. 3 Vol. 313. 
Journals of the Houſe of Commons, or their printed 
Votes, held no Evidence. Quære; 3 Vol. 323. yet 
ſee ibid. 557. the Journals of the Lords and Com- 
mons, and their Addreſſes, read as Evidence: And 


note, That even a printed Act of Parliament is no 


concluding Evidence, unleſs examined by the Re- 
cord, Vide infra. Yet ſee the Journal of the Houſe 
of Peers read as Evidence for the Priſoner. id. 2 Vol. 
591. And the Examination of a Witneſs before a 
Juſtice of Peace, was read on Behalf of a Priſoner; 
(but this was only to ſee if it agreed with his Evi- 
dence then given in Court; 2.) 2 Vol. 596, See alſo 
578. and 3 Vol. 668. ſuch an Examination read a- 
inſt a Priſoner. 


l m 0 


5. The Copy of a Record (examined and atteſted) 
may be given in Evidence, becauſe Records are of 
ſo high a Nature, and of ſuch Credit in Law, that 
they can be proved by nothing but themſelves: And 
no Raſure or Interlineation ſhall be intended in them. 
And for this Reaſon, the Copy of a Record being 
ſworn to be a true one, is allowed to be given in 
Evidence: But the ſureſt Way is to have it e 

emplified 
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the Seal of che Court. 10 Co. 9 


. „ bene frme, for the Ned -- 
Feld in, the County of Berks: Upon ary of Bp: 


Years: made by Dr. Griffiths, and Trial at Bar, the 


Caſe upon Evidence appeared to be, That the Earl 
bf - - - - - being a Popiſh Recuſant convict, had pre- 2 


ſented the N who thereupon was inſtituted and 


inducted into the ſaid Rectory : But the Record of b 


Caonvifiion. was burni, as was ſuppoſed, amongſt 


other Records of the fame Nature in the Inner Tem- 


ple; wherefore the Defendant offered to prove it by 


other Evidence; as by the Eſtreats thereof into the 
Exchequer, and made accordingly by Autho⸗ 


{mer ng from Time to Time, as alſo by 


an Inquiſition found and returned here of Recu- 


| fants Lands. And it was held by Hale Chief Ba- 


ron, and the whole Court, That in ſuch a Caſe as 


this, a Record may be proved by Evidence, becauſe 


the Conviction here is — the direct Matter in Iſſue, 
but is only Inducement to it; as if an Appropriatiun 


were in Iſſue, the King's Licence, if it could not be 
found upon Record, might be proved in Evidence 
without ſhewing 


Pindar's Caſe; in an Action of Trovet and Conver- 
ſion for Goods, the Proof depended. upon a Fieri 


facias  Venditioni exports 3 and yet in that Caſe, | 


' becauſe the Fieri facias could not be found upon 


Record, it was admitted to be proved in Evidence: | 


80 in chu Case. But then the Proof muſt be 
ſtrong and cogent, ſlight and ordinary Evidence 
will not-ſerve- the Turn. Accordingly in this Caſe, 
the Conviction was admitted to be proved in Evis 
dence; but becauſe by the Eſtreat of this Conviction 


into the Exchequer, it appeared to have been at th 


ſame _ at which the Party was preſented as # 


G 2 Recuſant, | 


a Record of it, although it be the 
Foundation of the Appropriation. So in Sir Paul 
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y "oi Law of «ai; | 
i which neither the Statute of 23 or 29 = | 


* 1 


— 


does allow of: For a Proclamation is directed to be oy 


made at the ſame Aſſizes or.Gaol-delivery, in which 
the Indictment ſhall be taken (if the ſame be taken 
at any Afſize or. Gaol-delivery,) by which it ſhall be 
* commanded that the Body of ſuch Offender ſhall be 
_rendered to the Sheriff of the ſame County before 
the next Aſſtzes, c. Upon this it was held, That 
the Convition was not ſufficiently proved; and the RE 
ry found for the Plaintiff, Har. 323. Knight verſus 

Dane S. C. 1 Keb. 7. | 

. 7. In an Action of Trover and Denen ae 
| He an Adminiſtrator z upon Not guilty pleaded, the 
_ Defendant upon the Evidence confeſſes, That he did 
convert the Goods to his own Uſe ; but further faith, 
that the Inteſtate was indebted to the King, and 
that 18 May, 14 Car. it was found by Inquiſition, 
that he died poſſeſſed of the Goods in Queſtion 5 
which being returned, a Yenditioni exponas was a- 
warded to the Sheriff, who by Virtue thereof ſold 
them to the Defendant. And to prove this, the 
Defendant ſhewed the Warrant of the [Sms reaſurer, and 
the Office-Book in the Exchequer, and the Entry f 
tte Inquiſition, and the Venditioni exponas in the 
Clerk's Book; to which the Plaintiff faith, That 
the Matter 3 is not ſufficient to prove the 
Defendant Not guilty; and that there was no ſuch 
Writ of Yenditioni exponas. And the Defendant ſaith, 
That the Matter is ſufficient, and that there was ſuch 
2 Writ: But it was clearly agreed, That upon Evi- 
- - dence, the Court for reaſonable Cauſe, at their Diſ- 
_ _ cretion, may. permit any Matter to be ſhewn' to 
_ prove a Record. Al. 18. V. en verſus Pindar, Fo C. 
Sg. 22 and 34. 4 

DD He, that takes out a Copy of Pos of '6 Record, 
ee 2 way © Concerts he Tau 
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Ae fir the Sine Lan and therefore a Aa 


Tranſlatien ſhall not be given in dence 3 as where 
the Record is in Tatin and the Copy: in N 
T. per Pais 228. 

10. Upon View ef the Parlament Roll of the 
Stat. 2 Ed. 6. for Payment of Tithes, and compa- 
ring it with the Declarations in the Cauſes between 


Bowes: and Broadbead, and Burraſton and Hrn, 


it was found that the Statute as rightly recited, not- 
withſtanding what had been objected, and the Jour- 
nal-Book of Parliament produced to the contrary ; 

and thereupon Judgment was given in both Caſes z 
and the Court faid, That they were to be ruled by 
the Parliament - Roll and not by the Fournal-Book. 

And the ſame Day, in the Caſe between Beyer and 
Tantulyar, for the ſame Reaſon, the De ordered 
the Parliament- Roll to be brought into Court the 


next Term, to make it appear whether an "Adjourn- 


ment of Parliament was well recited, and would not 
credit the Fournal-Book. Style 155. Anonymus. 

41. 1 produced in Evidence tbr 
the falling; of inquents Eſtates, was. ſworn. to 


have been examined 75 the Parliament- Roll; and 
that it was a true Copy before it was admitted to 


5 5 in Eridenca. "News Spie 465. Hurle verſus 5 
12. The Copy of a private 4 of Parliament a 
may be given in Evidence; and if upon collatera!l 
Iſſue, it is to be proved chat ſuch a one was Juſtice 


of the Peace, or Baronet, Sc. common Reputation 


is ſufficient Proof, without SK. the Commiſſion, 


226. 
2 2 3 RS, 13 at 


or. SAT. Patent of the ee FO Per Pat 5 5 
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6 75 . A private 2 that emered Rocher 
2 I "0 wrinted bra Raſtal, was-not allowed in | 
"2 nuot being examined" by the Record. * Otherwiſe 
ES. Gps Lathes there the printed Sale Book is 
| 8 Jas 1 Fe Fe 7. pe Pais 2 . A Move 
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* 1 Wen of Qu 4 Aeforrtat, which is their 
3 Right at the Great Seffions there; and pr 
Fempligestien ef the Record, 3 
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8 "Bur the Oommon Faw took no No- = 

lt the Statutes of 3 & 
EI c. 3. which Statutes | | 
as Was "reſolved in Pag#s Caſe, MW 
IE eye Parl. Roll; Numb. 8 f. there is 
2 n er in Parliament, That the Law admits of 1 
3 Exemplification of Proceſs or Pleadings. | | | 
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3 e ee, Li 
| „ it is enacted, That Ex-. | 
mplifcations Oy ſhall be allowed. Reſp. " 9 
the one in A Wo „the other i Sa m,; 3 
a ee egg de be ber, ond, 4 IR: 
8 8 Com. OU. 27 Elz. c. 9. Rep. That 
W en to Fines and Common Recoveries: - 9: 
e cannot take Notice of the KRK. 
8 emplification of a Record there, where the parry tf Ks 
tion is limited; a8 appears (vo. Car. 3 . S 
Record removed hither. And Hill. 55 R, 
mi Prices Caſe, the Judge cited Aerie That 
| 5 et there were removed 
ther; an Action of Debt would not lie upon it 32 
Vp yoo Evidence ever offered ſince 34 Hon. 8. 
And 4 Law diſuſed is, as it were, become null. 
Vide Limiten upon the Statute of Merton concern. 
ing Diſparagement, Hob. Rep. 78. St. Toms Caſe,” - 
6: Rp, Gateways Caſe, and 37 El 3. Rot. Pl. 
Nun. 10. The Barons and Serjeants at Law W ÜůrKz 
pyearly to make Enquiry what Laws we 12 
What not: Alſo the Exemplification is 
. - Inrollment of the Record, "A peed the Henn i WS 
_ Tlf,2 & 3 Elia. Dyer 187, 275. Bro. Record,” 49. 
© + Co. Inft. 225. and Dyer 369. Scire facias does noc 
le upon the Tenor of a Record. And by 15 Af. 16. 
Ws a Record in Wales cannot be vouched here; and in 
_ ©  @ Caſe tried at Lent-Aſſtzes 1656. den n B. bi 
- fication was not admitted for Evidence upon Iflhe 
of \Nwl tiel Record in Ejectment, and fo concluded 


* 


pro But it was . That  .' 
here the Iſſue is not Nul tiel Record, but the Ge. 
neral Iſſue; and the plification comes in E. 


vidence only 8 be ſufficient Ground 
for them ae Et adjaurnatur. 
Alt another Day Athns argued for the OY 

Red cited Newy's and 8 Caſe, Plow. Com. - 

bt . "an. | 


- 


= . * a 
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5 Gs ; "The Law, of: {Evidence.” 6 
411. where the Chirograph of a Fine was given in 


| © Evidence a the ] a apart a General Mile fa Me. 
ſize. Dyer 239. 6. "Iv furs $0 6 yam eg | 
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Parliament, Dyer 167. Coſt of a Patent. 5 
Pages Caſe, Bro. Monſtrance de faits 68. The 


ference is betwixt a Plea of Record, and Dads | 
upon a General Iſſue in Yhitebead's Caſe, Temp. of 


Ml, Chief Baron. The Court held pry Dan ü 


cation of a Recovery, under the Seal of the Mayor 


of Briſtol, to be good Evidence to a Jury; and the 


; ow of 27 Eliz. ſeems direct in the Point. Vide. 
3 Hen. 6. 4. Dyer 233. Cro. Records 65, Upon a 


te in Michaelmas-Term after, it was 
That a ſworn Copy of a Record in Wales might t be 
given in Evidence; but it is ſaid, That an Exempli- 


fication under their Seal cquld not, becauſe the Court 
here ought not to take Notice of any ſuch inferior 
Leal z but if it were exemplified under the Great 


Seal, then it would be Evidence and Proof, although 


th Record itſelf were loſt ; but whilſt the Record 
itſelf is in Being, no Exemplification under any other 
Seel ſhall be admitted. But it was  faid on the 
:+ - other Side, That it was held by the J udges at Ser- 
j feants-Inn, upon a Demurrer to Evidence in White- © 
bead's Caſe, That an Exemplification under the Sea! 
2 3 of a Recovery there, ſhould 
ven in Evidence, though the Record itſelf 
could not be found, And lo it was at the next. 
Aſſizes; and per Cur. Trials in the next adjoining - 


County to Wales, are-n6pby any Statute: Law, but 


by Preſcription ; and they are tantamount to Trials 
within Wales, where it is admitted that ſuch Evi- 


dence is good, being within the ſaid Juriſdiction; 
S adjournatur, At another Day Baldwin argued fot 


the Plaintiff, That it is no Evidence, becauſe the 
Effect of the Record only is expreſſed z whereas the | 


W iel ought to be {et forth in bes verba. i 
— * 
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7 'The Law of Evidence: 3 
6, 4. Mich. 21 Car. B. R. Rot. 440. Wright verſus 
Sir Paul Pindar, in Evidence to a Jury, to prove a 


Diem clauſit extremum out of the Exchequer, the Re- 
Tic could not be undd but a Warrant for it, 


: and an Entry of it in the Docket-Book was p roved z 


and upon a Demurrer it was adjudged to ns 


vidence, becauſe a Record cannot be proved but by 


itſelf, ide Raſt. Entries 318, 1 C 2 P. & M. Ret. 


13. B. R. Jobn verſus The Recital of a 
Leaſe without . 


upon a Demurrer. Vide Bro. Record 74. N. B. 144. 


28 K 14. n 9. Dyer 227. Plow. Com. 237 


Dyer 236. No 
the ſame Court, to prove a Record u Nul  tiel 
Record pleaded, but it muſt be under the Great Seal. 
Vide Bro Records 65. Co. 1. Inſt, 128. 12 Ed. 4. 16. 
and the Statute of 27 Eliz. c. 3. extends to common 


Recoveries only. It muſt be given in Evidence by 


ſhewing it, to be no Evidence | 


plification is Evidence. bath ©. 


- 


the late Act, in like Manner as if it were to be plead- 


ed, and that muſt be under the Great Seal; and ſo 


*-concluded pro Quer. Hardreſs 118. Olive verſus Gwin. 


And Note; this Caſe MEE Tok 1 Sidgt4.5. and 


bp this Book, it Pear 
for the Defendan 
17, In Evidence to a Jury at the Bar, thoſe of 


| 2 Jeng to the Precipe, at the Time of the Re- 


» But the Court would not allow thereof, for 


| be intended to be a Recovery: And if it 
han otherwiſe, og als oo ra be made 


other Barry, 2 Cro. 454. Dame Graf verſus Stan- 


"218," On Tiial at Bar, the Queſtion was, Whether 


| e as Fong e Plaintiff produced 


4 Pecd indented, male between two Parkes, the 


it Judgment was given - 5 


Counſel with the Plaintiff produced a Common Rero- 
der, which had dock'd the Intail; whereupon the 
_ Counſel on the other Side, preſſed them to prove who 


Man 


- 


FI 
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Man and his Son: And 'the Father did. agree to 
| e n 


* of a Will; 2 8 ſick of Boy, and 
did give all his Goods and Chattels, Sc. But the 
n was both ſealed and delivered as a Deed; 
+ gave Evidence, that he intended it for his 


which the Court faid, was a Proof 
f his Will, Then the Defendant ſetting up an 
Entail, the Plaintiff exhibited an Exemplification of 
« a Recovery in the Marquiſs of Vincbeſter's Court 
of ancient Demeſne-; the other Side objected, That 
they did not prove it a true Copy. But becauſe it 
was ancient, the Court ſaid they ſhould not be fo 
ſtrict upon the Evidence of it; for the other In 
faid, the Court-Rolls were burnt in Baſg- Houſe in 
the Time of the Wars. Hale: I remember a Caſe, 
where one had gotten a Preſentation to the Parſon- 
age of, Goſnal in Lincolnſhire, and brought a Aare 
zmpedit, and the Defendant ven an Appropriation, 
and there was no Licenſe 0 ppro priation produced; 
but becauſe it was ancient, 5 thee, would intend 
it. Then they objected that they ought to prove 
Seiſin in the Tenant to the Præcipe. Hale: It be- 
ing an antient Recovery, we will not put them to 
that. He ſaid, the Mayor o Briſtol had 
offered in Evidence an Exemplification' of a Reco. | 
very under the Town Seal of Houſes in Briſtol, the 
Records being burnt, and that Exemplification was 
allowed for Evidence. 1 Mod. 117. Green verſus 
Proude. ; 
19. Where collateral Proof ſhall be admitted to 
ſhew the Teſtator's Intent in a Will, ſee Caſes in L. 
and Eq. p. . 11. See alſo Lord Chief Baron Gier 


Reports 203 to 209, 2553 Sc. 8 | 
I 20. 1 


1 N : 


The "_ of Evidence. ot: 


20. In Evidence to à Jury, the Recovery was = 


PR 5 of the Roll? under the Steward's 
feng loft 3 Car. but without Proof 
Ds Ps the? the Court refuſed to allow 1 
although Poſſeſſion had gone along with it accord- 
ing to the Recovery: And although this be Copy- 
hold, whereof the Rolls are not in the- Cuſtody of 
the Party, but of the Lord, and no Records, but 
all done at one Court, and the Copy found but of 
late without other concurrent Evidence of a Court 
then held: But per Cur. Such a Copy would be good 
Evidence of the Copyholder's Eſtate, but not of ſuch 
a Recovery, being a Judicial Af; but this Recovery 
being recited in a Roll of Court, within four Years 
after the Court admitted it. 1 Keb. 567. Snow verl. 
Cutler & Stanley. 
21. A Record in an Inferior Court was rejected. 
in Evidence, and put to prove it now, what was 
then done in the inferior Court, which was the 


— ni of Beverley. 6 ton 1 5. Anony- 


pgs 2. A Verdif? againſt one, under * either 
Plaintiff or Defendant U may = given in Evi- 
| dence againſt the Party fo claiming. Contr. if neither 
claim under-it. Duke verſus Ventres, Mic. 1656. B. R. 
T. per Pais 20b. 
23. If one Man hath a Title to ſeveral Lands 
held by ſeveral Tenants, and if he ſhould bring E- 
jectments againſt the ſeveral Defendants, and reco- 
ver againſt one, he ſhall not give that Verdict in E- 
vidence againſt the reſt ; becauſe the Party againſt 
whom that Verdict was had, may be relieved 
it if it is not good; but che cannot, tho? they 
claim under the fame Title, and all make the fame 
Defence. S0 if two Tenants will defend a Title in 
Ejectment, and a Verdict ſhould be had againſt one 
of cher, it ſhall not he read againſt the other; 
unleſs 


93 The Law of Evidence; 
wnleſs e Caurt, But if an Anceſtor 
hath. à Verdict, the Heir may give it in Evidence, 
becauſe he is rivy to it; for he who an. 
Verdict, mult be either or. Privy to it ; and it 
ſhall never be received agai different Perſons if it 
doth not appear they are united in Intereſt. |, There- 
fore a Verdict againſt A. ſhall never be read againſt 
B. for it may . not make a good 
Defence, which the other may do. 3 Mod, 141. 
Lack verſus Norborn. 

24. Nola; By Choke and Bryan, an Office before 
; an Eſcheator ſhall not be given in Evidence, unlefs 

it be exemplified ; for it ſhall not otherwiſe be de- 
lvered to e Jury, unleſs it be under the Great Seal 
of England, no more than a Teſtimonial ; and 'tis 
good Law. Bro. Gen. IJ. pl. 75, 

25. A. Writ of Entry on Diſiciſin, in the Newre 
of an Aſſize, was brought by i lliam Davers, a- 
ginſt one in the County of M arwict, on a Diſſeiſin 
of two Hundred Acres of Land, a Hundred Acres 


*:, of Paſture, and Forty Acres of Meadow. And 


the Tenant ſaid that one Richard Varney was ſeiſed, 
and died ſeiſed; after whoſe Death, 4.65 entred as Son 
and Heir, and gave Colour to the Plaintiff, and con- 
veyed the Eſtate of the Heir to himſelf : The Plain- 
tiff makes Title to himſelf by one Walter V. and 


- -rraverſed the dying ſeiſed ; and upon this they were 
at Iſſue; = La | appeared, and the Parties alſo; 


2 the ] d ſworn, and the Record 
was — to hens and the Point in Iſſue rehearſed ; 
which was, Whether R. JV. the Elder died ſeiſed or 
8 And if they found he did not die ſeiſed, then 

o enquire of the Damages. And at that Time 
7 ozwnſend ſhewed in Evidence that the faid R. did 
die ſeiſed; for he ſhewed that R. his Father, died 
ſeiſed of the ſaid Lands, and had Iſſue the ſaid R. 


his Elder, and the ſaid Walter, his ee Son 3 
(by 


2 . c 
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whom the Plaintiff conveys his Right) that the 
et died ; after which the ſaid die de | | 
faid R. in a forcible Manner. And that the ſaid x. 
ſued out a Writ on the 8 H. 6. againſt the faid V 3 
in which Action the faid /. pleaded in Bar, Sc. 
and the ſaid R. deriyed a Title by his Father's dying 
ſeiſed, and the dying ſeiſed was traverſed; and on 
that an Iſſue was joined, as it is now in the Writ of 
Entry, and tried for the ſaid R. Sc. And he ſnewd 
the Record exempliſied under the Seal of the Common 
Pleas, which Writ of Entry was brought in Trinit7 
Term the thirtieth Year of H. 6. and depended five 
Years; and Bryan ſaid, Why was not that Record 
pleaded againſt the Plaintiff by way of Eſtoppel, 
becauſe he is privy? Ad quod non fuit reſponſum; tor | 
the dying ſeiſed ſhould not be tried in this Action, if NJ 
the Record had been pleaded, - He alſo ſhewed, that 
after the Death of the ſaid R. an Office was found 
before an Eſcheator, that the ſaid R. the Father, 
died ſeiſed, and held of the Earl of Warwick by 
Knight's Service; and that the ſaid R. the Son was 
Heir, by Force of which he was in Ward during 
his Nonage ; all which Matters prove that the faud 
R. died ſeiſed, and ſo youll find it. Bryan; You 
ſhew nothing of the Office, but a Copy; beſides * 4 
tis impertinent to this Iſſue ; for what was found \ 
before the Eſcheator, was between other Perſons, 3 
and ſo not material to this Plea; beſides, if you 1 
Will have any Benefit of this Office, it ought to % 3 
produced under the Broad Seal, for 'otherwiſe it 3 
not better than a Letter, which ſhall never be de- 9 
livered to a Jury; quod Choke conceſſit. 21 Ed. 4. 37. 
26. King Henry VIII. and Edward VI. by their ſe- 
veral Letters Patent, having given, granted, bargained, 
fold and exchanged to and with divers and ſundry 
the Subjects of this Realm, Bodies Politick and Cor- 
porate, in Fee-fimple, Fee: tail, for Term of Life 
, CT 


\ 
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of the fame hath 


"Tho Law af Evidence: 
or Years, divers Honours, Caſtles, Manors, Lands, 


Tenements, and other Hereditaments and Offices: 
After and ſince which Grants, Bargains, Sales and 


divers of the ſaid Patentees, their Heirs, 
Succeffors or Aſſigns, have bargained, ſold, given, 


or demiſed divers particular Parts, Parcels 
or Portions of the ſaid Honours, Caſtles, Manors, 


Lands, Tenements, Hereditaments and "Offices: or 


other Things thereunto a or belongin 
to other Perſon or Perſon * olitick or og 
Porate, that is to ſay, to ſome of them in Fee-ſim- 
plc to ſome other in Fee-tail, for Term of Life or 

ears, or otherwiſe ; and after the ſame Patentees, 
for Conſiderations them moving, have ſurrendred or 
given up their faid Letters Patent into the 


& 89 the ſame Letters Patent have e 


feited by Attainder, loſt, cancelled, imbezilled, or 
by other Ways or Means have come to the King's 
Hands, and thereu oftentimes the Enrolment 

1 made void and fruſtrate, 
ſometimes in Part, and ſometimes in the Whole; by 


Reaſon whereof fuch Perſons, Bodies Politick or 


as have had Intereſt or Title in or to 


the fame Caſtles, Manors or particular Portions or 


Parcels of the fame, ſo to them given and granted, 


dave been in Times paſt, and in Times to come 


* 4 


are like to be diſinherited, or in Danger of Loſs of 
their Interreſt in or to the ſame, to their no little Hin- 
Ker nd Peril: For Remedy whereof it is enacted, 

© Thar all and every Perſon or Perſons, Bodies 
© Politick or Corporate, which lawfully ſhall or may 


claim by Force of any Patent or Patents made, or 


© hereafter to be made, by the King's Majeſty, his 
© Heirs or Succeſſors, Kings of this Realm, or by 


. © any of them, and all other that now have, or here- 
4 © after ſhall happen to have, any 


good or lawful E- 
© ſtate, Right, Title, Rent, Profit, Intereſt or Poſ- 
| 2 | . . ſeſſion 


— 


( ſeſſion of, in, to, or out of any Honours, Ma- 


0 nors, Lands. Tenements, Hereditaments or 7. 


« ficesz or of other Things to any of the Premi 


« appertaining or belonging, or to any Part, > loa 
or Member of them, or any of them, by, from | 
or under any ſuch Patentee or Patentees, or any 


of them, or by, from, or under the Heirs, Suc- 


« ceſſors or Aſſigns of them or any of them, or by, 


from or under the Eſtate, of any others which 
had, have or hereafter ſhall have the Eſtate, Title, 
c or Intereſt, of any ſuch Patentee or Patentees, or 


c 3 = Perſon or Perſons, unto the 


* faid Honours, Caſtles, Manors, Lands, Tene- 


ments, Offices, and other the Premiſſes, or any 
part or Parcel of the ſame, unto them or any df 
their Predeceſſors and Anceſtors, or others, whioſe 
« Eftate they have in the ſame, by, from or under 


© the ſaid Patentees, or any of them, or the Heirs, . 
* Anceſtors or Aſſigns of any of them, or otherwiſe * 


under the Date of the ſaid Letters Patent, com- 


priſed or contained in any Exemplification or C-. 


flat thereof, made or to be made, by the ſhewing 
forth of che Exemplification or Conſtat of the 


Roll, or of fo much thereof as ſhall ſerve for the 


land: And the fame Exemplification or Conſtat of 
the faid Enrolment, ſo (as is aforeſaid) pleaded 
ſhewed, ſhall be of like and the ſame Force 


and ſh 
and Eff 


8 
4 
145 Matter in Variance, under the Great Seal of Eng- 
Cc 
Cc 
6 
1 to all Intents and Conſtructions in the 
* 


ect, 
Law, as the ſaid firſt Patent were and 


* ſhould 


che Law of Evidence; 3 


< 
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0 ſhould be of, if the ſame were or ſhould be pleaded 


© Gr ſnewed. 3 C 4 Ed. 6. c. 4. 


27. For the avoiding all ſuch Doubts, Queſtions and 
Ambiguities as have riſen, and of ſuch as hereafter 
might ariſe, upon the Statute n in the Parliament 

and holden at Weſtminſter, the 4th Day of 
November in the 3d Year of the Reign of Edward 
VI. intitled, An Act concerning Grants and Gifts, 
made by Patentees out of Letters Patent, and for a 
due and full Supply of all * Wants as may be thought 
to be therein: It is enacted, 
© That all and Patentee and Patentees, their 
< Heirs, Succeſſors, een and Aſſigns, and all 
< and every other -Perſon, and Perſons having by or 


from them, or any of them, or under their Title, 


< any Eſtate or Intereſt, of, in, or to any Lands, 
« Tenements or Hereditaments, or any other Thing 
< whatſoever, to ſuch Patentee or Patentees  here- 


' © tofore granted by any Letters Patent either of 


King Henry VIII. Edward VI. Queen Mary, King 
« Philip and Queen Mary, or by any of them, or 


by the Queen's moſt excellent Majeſty that now is, 


© at any Time fince the 14th Day of February, in 
© the 27th Year of the Reign of the ſaid late King 


* Henry VIII. or elſe by the Queen's Majeſty that 


© now is, her Heirs and Succeſſors, at any Time 
< hereafter to be granted, ſhall and may at all Times 
< hereafter in any of the Queen's Highneſs's Courts, 
her Heirs or Succeſſors, or elſewhere, make and 


' © convey, and be allowed and ſuffered to make and 


© convey to and for him, them, and for every of 
« themſelves, ſuch Claim or Title by Way of De Decla- 

© ration, Plaint, Avowry, Bar, Replication, or o- 
© ther pleading whatſoever, as well againſt the Queen's 


_ © Highneſs, her Heirs and Succeſſors and every of 


< them, as againſt all and every other Perſon and 
e * Perſons whatſoever, for or concerning the Lands,. 
2 © Tene- 
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t Tenements; Hereditaments, or other Things what- 
ſoever, ſpecified or contained in any ſuch Letters 
© Patent, or. of, for or concerning any Part or Par- 
cel thereof, by ſhewing forth an Exemplification or 
© Conftat under the Great Steal of England, of the 
Enrolment of the ſaid Letters . or of ſo 
much thereof as ſhall and may ſerve: to or for 
< ſuth Title, Claim or Matter, the fame Letters Pa- 
tent then being and remaining in Force, not law= 
fully ſurrendered nor cancelled; for or concerning 
6 mans and fuch Part and Parcel of fuch Lands 
$ Tenements, Hereditaments, or other Thing where 
* unto ſuch Title or Claim ſhall be made, as if the 
* ſame Letters Patent ſelf were pleaded and ſhewed 
forth; _ Law; Ufage, or other Thing whatſo- 
g 5 25 to the e notwithſtanding, 13 Eliz; 
t. 0. | 1 
28. Fart of a long Patent was copied out; and 
ſworn True, aid that it was ſo much of it as did 
concern the Thing in ion; and the Counſel on 
he er id inthe s this to be Evidence; and 
udge did in che end reject it; for that there may | 
toviſo's,: Sc. in the Patent; and the Witn 
oak not ſwear he did read the Roll throughout 
this Patent, fo that no more was in it than now 
ſhewed; Quod nota; if he could, it ſeems. it had 
been admitted. Clay. 142: Nelthrop verſus Johnſon 
- 29. If the King's Letters Patent are ſhewn in E- 
vidence, in which tis recited, that the Office was be- 
fore granted by Letters Patent to J. S. and that he 
had made a Surrender of the ſame to the King, who 
thereof, and then in Conſideration of this Sur- 
„the King grants the Office to F. D. it is not 
ſufficient Evidence to ſhew theſe Letters Patent; with- 
out ſhewing the Letters Patent to F. S. and his Sur- 
render by Matter of Record; for that is not to be 
eee 


u, on. the Evidence at a Trial at 


9$ The Lam of Evidence. 
being Things of Record. Mh. 13 Car. B. R. Mead 
verſus Lenthall. In an Action on he Ca for the 


Office of Marſhal of the King's Bench, reſolved per 


Bar, Sir 
; John Mead was nonſuited, becauſe he did not prove 
it ſo; yet it ſeems it is not neceſſary to ſhew 

cord; but it is not fit to ſuffer ſuch Proof, without 
Ro the Record, or a true Copy of it: But it 
feems the Jury might well have found it, if it had 


been credited. 2 Kal. Abr. 673. pl. 2. 2 Lr. 108. 


3 

30. Upon Evidence given at a Trial ache tar, 
in a Treſpaſs and Ejectment between Goodſor verſus 
'Foxes, it was faid, That one may not ſhew in Evi- 
dence to a Jury an Inſpexinus. of .a Deed enrolled. in 
Chaxcery, if it be not a Deed of Bargain and Sale en- 
rolled there : For if it be a Deed of Feoffment, the 
Party muſt ſhew the Deed itſelf ; for the Inſpeximus 
is no Matter of Record. But by Rall C. J. Though 
the Inſpectimus be the Inſpeximus of the Enrolment, 
and not of the Deed itſelf; yet if it be an ancient 
Deed, it may be given in Evidence. It was then 
alſo faid, that if it do not appear by the Fabrick of 
4 Deed, that Lands are to paſs thereby by way of 
Feoffment, yet the Lands may paſs by way of Uſe, 
If there be a fufficient: Conſideration expreſſed in the 
Deed to raiſe a Uſe. It was alſo then ſaid, that if a 
Deed do run thus, This Indenture made, &c. where- 
as in Truth the Deed is not indented, yet may this 
nag e as a Deed-Poll. It was likewiſe. faid, 

t if one make a voluntary Conveyance, 
Confideration of Natural Affection, and 3 
that Time indebted: unto any Perſon, nor be in 
Tron with any one-for the Sale-of the Lands} fach 
Conveyance hath no Badge of Fraud ; but otherwiſe 
it is, if he be indebted, or in Treaty for Sale of 
thoſe Lands: It was then alſo faid, That a voluntary 


Affidavit 
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Affidavit made before a Maſter of the Chancery can- 


not be given in Evidence at the Trial. Syle 445. 


31. r 5 
leading ought by Law to produce the very Deed itſelf 
co the Court, on the general Iſſue, to prove to a Jury 
by Witneſſes that there was ſuch a Deed, which 


have heard and read; or to rove the fame by Copyz 
for the Faults, Raſings, or m or other Im- 


in theſe Caſes will not appear to the 


Court. Or perhaps the Deed may be on Condition, 


Limitation, or contain a Power of Revocation. Yet 
in great and notorious Extremity, as if by the Fire 
of the Party's Houſe all his Evidences were burnt ; 

then if this appears to the Judge he may, in Favour 
to ſo great a Sufferer, permit him on che Iſſue to 
prove the Deed in Evidence to the Jury by Witneſſes; 
that Calamity. may not be added to Calamity; and if 
the Jury find it, although the Deed itſelf be not 


— is clearly good. 10 Co. 92. Lafelds 


Caſe. 
2. In a Trial at Bar between 7Þurle and Madiſon, 
faid by Gln, Ch. J. that if divers Perſons do 
Seal 4 a Deed, and but one of them acknowledge the 
Deed, and the Deed is thereupon enrolled, this is a 
good Enrolment within the Statute, and ma 


given in Brien us Deed ell, at e 
It 


was then alſo ſaid, That if a Deed expreſs a Conſi- 
deration of Money upon the Purchaſe made by the 
Deed, yet this is no Proof upon a Trial that the 
Monies èxpreſſed were paid, but it muſt be proved 


by Witneſſes. Sy. 462. Thurle verſus Madiſon. 


33. A Deed of Feoffment may be given in Evi- 


dence as a Releaſe, if withour Livery. Per 8 
Clay 32. 


34. In Evidence wo 6 nee on Egner, 


Title was made by the Plaintiff as Leſſee for 2000 


H 2 Tears 


2 985 verſus Reynal. 


— 


The: Law of hea, 


1 


| Defendant would prefi 


ume was revoked, ſhewing a 
Will, and Charges and Settlements made afterwards 


by the Mother, who was ſeiſed in Fee; but per Cur, 


Revocation or Surrender ſhall neyer be intended with- 
out Proof that it was actually done. The Leaſe was 
loſt, but the three Witneſſes ſwore there was ſuch a 
Leafe ; and that it was taken out of the Plaintiff's 
Trunk and burnt by the Defendant, was ſworn by 
others; which per Cur* is Title ſufficient to an Eſtate, 
without prod the Deed x contra to a Debt, be- 
cauſe the Party muſt ſay hic in Cur prolat : The 
Defendant's Title was by a Conveyance ef general 
ur- „ e t, enfeoff, Sc. in Confideration 
u, Ge. with a Letter of Attorney to exe- 


5 — 2 Livery, which was never done; wherefore 


e This is no Title as a Covenant to ſtand 
ſeized, as was offered by Finch, Solicitor, but after 
waved; and on the Morrow the Jury found pro 
' Phintiff, 2 Keb. 483. Moreton Leſſee of James ver- 
ſius Horton and Thorner. 
1 4 A Proof that there was a Revocatior is ſuffi- 
cient for the Heir, without producing, the Deed it- 
ſelf, which was taken away by. the Defendant him- 
ſelf. A Leaſe recited in a Rekaſe was admitted to 
be proved by the Witneſs to the Releaſe, without 
the Leaſe itſelf, which was embezilled by 
Herbert, Leſſor of the Plaintiff 1 K. 12. Negws 


36. A Fine was nts; tur ap e 

the Uſes; but a pe yer ur Evidence, 

- which did recite a Deed of Limitation of the Uſes ; 

and the Queſtion was, Whether that was Evidence? 
and the Court ſaid, That the bare Recital of a Degd 
was not Evidence; but that if it could be 


dat ſuch a Deed had been, and loſt, it would do, if 


it were e — andd it 


9899 ** 
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EW 


who: aids of Evidence.” 3 


_ that ever there was a Deed 
Fine, the Counſel on n ſed the ſaid Deed 
of RecitaPs being at hs, = the Court faid, 

We cannot hinder the Reading of a Deed under Seal ; 
but what Uſe is to be made of it is another T0; 
6 Med. 44. Ford verſus Lord Grey. N | 

37. ALeaſe and Releaſe were given in Evidence to 
entitle the Plaintiff, and they were both named hc 

Indentura, but were not ark Do Good, per Hale 

Chief Baron, at Norfolk Sum. A. 1668. Brian yerſus 

Trundle. T. per pais 195. 

38. The Deed to lead the Uſes of a Fine fur 
concęſſit need not be proved per Teftes. T. per pais 
209. | 

39. A Rule of Court was made by Conſent, that 

a Deed ſhould be given in Evidence, without proving 

the Execution of it. 2 Sid. 269. Anonymus. N 

40. An ancient Deed is good * > without 
proving the Deli „or Seal on it. 1 Keb. 877. 
Wright verſus Serra 

41. To prove the Sealing and Delivery of a Deed, 

and not know the Party that did it, is not good E- 

vidence; but if he knows the Party upon Sight of 
him, it is good enough. T. per pais 192. 

442. A Deed found in Archives of the Chapter of 
Hereford was read to prove an Endowment of a Vi- 

uur. being but concurrent Evidence; though it 

appeared not 3% have been ever ſealed or delivered. 

2 Keb. 126. Smith verſus Rawlins. 

43. An ancient Writing, that is proved to have 
been found amongſt Deeds and Evidences of 

may be given in r although the executing 

of it cannot be ; for it is hard to prove an- 

cient Things, the Fi inding them in fuch a Place 
is a Preſumption 5 were honeſtly and fairly ob- 

2 and preterved for Uſe, and are free from Sul- 

| H? pa 
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? 10 The Law of Evidence. 
* | picion of Diſhoneſty. 24 Car. B. R. e 


220. 
44. In an Ejectment, the Plaintiff declared 1 
a Leaſe made and delivered the Day of the Daw, 
but the Witneſs who was to dee u e tid he 
fue the Deed delivered, but could not ſwear it was 
1 delivered the ſame Day it bore Date. Cote directed 
the Jury to find it was delivered the Day of the Date, 
for being proved to be delivered, it ſhall be intended 
de be delivered the Day of the Date. 1 Rol. Rep. 3. 
* Tlone verſus Gubbon. 
— tho Wi . | 
ry it appeared, that Beckrow inten to 
* Widow. made a Conveyance by Deed of Fears Feu t 
of his Land, to ſeveral Uſes, by which he ſettled 
his Land upon the Iſſue of the Feme, 8 Iſſue 
by a former Wife. But after the Marriage, he roy 
much Im ity got the Deed of 
his out of the Cuſtody of the Wife ; yr \ 
alſo an Obligation which er mention of it, and 
vas for the Performance of Covenants ; and then he 
| cancelled the Deed and the Obligation, and took off 
the Seal from them; and afterwards ſettles his 
and upon his former Children, and dies (having 
Iſſue by his laſt Wife). And in Actions under theſe 
Conveyances, it was permitted by the Court, that the 
cancelled Deed ſhould be read in Evidence. But 
firſt there ſhould be Teſtimony given of the Truth of 
that Practice, before it ſhould be read. Het. . 
Beckrow's Caſe. 

46. An Indenture to guide the Uſes of a com- 
mon Recovery was offered in Evidence; but the Seals 
b, were torn off: Yet it being proved to have been done 
dy a little Boy, it was allowed to be read. Pal. 402. 

£ "Hat verkis (hag: 
47. An original Leaſe could not be produced, be⸗ 
nga an ancient Leaſe; but the Grandſon of the Leſſor 
N produced 
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Che Law of Evidence. 103 


produced a Counterpart, found among the Evidences 
of his Grandfather. This was allowed for Evidence, 
| h there was no fubſcribmg Witneſſes to it; 
for Fate Windham ſaid he 2 ſeen many Deeds 
in Queen ElizabetYs Time without any, and it was 
admitted as ſufficient Evidence to a Man an 
' Adminiſtrator, for to ſhew the of the Eccleſi- 
aſtical Court, which granted it; in which the Act 
or Order of the Court for granting the Adminiſtra- 
tion was entered, without producing the Letters of 
Adminiſtration themſelves; and Twi/den ſaid it was 
N © in the Lord Mancheſter's Caſe. 1 Lev. 
Garret verſus Liſter. 
ks "48. All the Court held that the Counterpart of an, 
ancient Deed, which might be loſt, is good Evidence 
with other Circumſtances; but not of itſelf without 
other Circumſtances: But that a Counterpart of a 
Deed leading the Uſes of a Fine, was of itſelf good 
Evidence. Staniſon verſus Davis, 6 Mad. 225. 

49. A Copy of the Courterpart of a Leafe being 
loft, was given and allowed in Evidence. Mich. 15 
Car. 2. Sirode verſus Dr. Holt, B. R. T. per pais 
2322. 

50. Per Halt Ch. J. In a Caſe in my Lord Hals 
Time, between Combes and Mayo, a Counterpart of 
an ancient Deed was admitted as Evidence of the 
Deed ; and a Special Verdict was thereupon drawn 


up, as finding of the Deed with a prout parer per the 


z which he faid was done to preſerve 
the Precedents: And now by all the Court, the 
Coun of a Deed, without other Circumſtances, 
is not ufficient Evidence; unleſs in the Caſe of a 
Fine ; in which Caſe, a Counterpart is good Evi- 


. dence of itſelf. 1 Salk. 287. 


- 51. In Evidence to a Jury on a Trial at Bar in E- 
juectment, a Copy of = Deed burnt in che Fire of Sir 7 
Thomas Gardiner was offered in Evidence; it was 
H 4 made 
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" Law of rn; 


ns Jones for the Defendant, | never ex- 

ame but per Cur, This is good Evidence, as 
well as the Teſtimony of a Witneſs of the Contents 
of the Deed burnt; which was allowed to my Lord 
Cote, who witneſſed a Conveyance in Sir Chriſtopher 


Hayden's Caſe; and in one e Hues Caſe at Oxford 


Aſſizes, the like Evidence was allowed; and per 


Twiſden in Thin's Gals, ſuch a Copy was allowed 


without, examining z and thereupon it was allowed 
and . 2 Keb. 546. Medlicot verſus Foyner, S. C. 


1 

52. 5 a Auare Impedit, the Plaintiff declared up- 
on a Grant of the Advowſon to his Anceſtor ; and 
in his Declaration ſays, hic in Cur prolaf ; but in- 
deed he had not the Deed to ſhew. Serjeant Bald 
win b an Sins into Court, that the De- 
fendant 'had gotte n the Deed into his Hands, and 


prayed that the Plaintiff might take Advantage of a 


Copy thereof, which appeared in an Inquiſition found 


temp Ed. 6. Cur : When an Action of Debt is brought 
) "i 


- upon a Bond to perform Covenants in a 
the Defendant cannot plead Covenants performed, 
without the Deed, becauſe the Plaintiff hag the Ori- 
ark Deed, and perhaps the Defendant took not a 
of it; we uſe to grant Imparlances till 
| the Plaintiff bring i in the Deed ; and upon 9 aCE, 
if it be proved that the other Party , 5 the Deed, 
we admit Copies to be given in Evidence. But here 
the Law requires that the Deed be produced, be- 
cauſe you have your Remedy for the Deed At Law. 
1 2 266. Anonymus. 
353. It was holden for Law by Vernon, Judge of 
Aſize, that where the Defendant himſelf hath the 
Deed which concerns the Land in Queſtion, and will 


dor produce it; in ſoch a Caſe the Copy thereof will 


the Witneſs to carry about to. Counſel; but 
ori and it was op- 
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did examine it. Clayton 15. Anompmus. 
54. To prove a Settlement made 9 Car. 1. the 

Plaintiff — a Witneſs, who faid; that he be- 


ing to purchaſe an Eſtate from my Lord the Father, 


one Mr. Nichols, who n chentaf- ON to ths 
Lord, gave him a Copy of ſuch a Deed, to ſhew 
what Title my Lord had. But being aſked whether 
he did ſee 8 and compare it with the 
Copy, he anf in the Negative: Whereupon 


the Court would not allow his” Teſtimony to be a 


ſufficient Evidence of the Deed. 1 Mod. 94. Henry 
Lord Peterborough verſus Fohn Lord Mordant. 


The! Law of Ebidente” rope. 


permitted ta be given in Evidence, and fo it was, 
and the Witneſs ſwore it once in his Hand, and that 
produced was a true Copy of the Deed, and 


55. A Bill in Chancery was offered in Evidence; 


and it was ob} , that Bills contain Matters ſug- 
geſted by the Sollicitor or Counſel of the Party, 
without his Privity. But after a Debate, a Copy 


of the Bill againſt the ſame Party was allowed to be 


read in Evidence. For they ſaid, they would not 


intend that it was preferred without the Party's Pri- 


vity; and if it were, he has good Remedy againft 


them that did it, by an Action on the Caſe. But 


upon 
laid, otherwiſe he would not admit it to be read: 
; ut 


they ſaid, that this Evidence was not as valid as a 


Letter from the Party. Nota; (ſays the Reporter,) 


It was not urged that the Defendant had put in his 


Anſwer to the ſaid Bill, and that there had been 


upon it, which I think is a better Rea- 
ſon to allow it for Evidence: For the Proſecution 
by the Plaintiff anſwers the above-mentioned . Ob- 


jection of its being preferred by a Stranger, without 


the Party's Privity. And at the Sitting this Term 
in Guildball before Bridgman Ch. J. a Bill in Chan- 


cery, was offered in Evidence, who asked whether 


there had been any 


the Bill, and 


3 NE | The Law of Evidence 
it was allowed. Sid, 240; Show 


| * * 
OY 


being ſhewn, 
\ Philips, ö. C. 
1 Keb. 780. 


3 - - A Bill in Chancery wad give in Evkdevces-2- 
_ gainſt the Complainant 3 but this was held to be but 
of ſlight Moment. 1 Ven. 66. Mews verſus Mews. 
But as to Evidence, what is allowable or not in Courts 
of Equity; foe the New Curſes Cancellrie, Tit. Evi- 
dence, Witneſſes and Proof. 
y. Ir was the Opinion of Iꝙ CJ. Chamberlain 
and e, Juſtices, That a Defendant's An- 
ſwer in an Engliſb Court, is a Evidence to be 
given to a Jury againſt the Defendant himſelf; but 
it is no vidence other Parties. And 
the Judges faid, That if the Defendant's Anſwer: be 
read to the Jury, it is not binding to the Jury; but 
rr 
And it was further ſaid . That if 
the Parry cannot ind a Witneſs, is as it 


But the Anfwer and other 


inet but that he could not 

ſee him, ho hs of flew God. 326. Anonymus. 
58. The Anſwer of a Feoffee in Truft in 
Chancery was refuſed per Cur to be given i 


Evidence i in this Court, to conclude the Infant, there 
being ſome Opinions that it ought to be read? But 
the Defendant's Counſel inſiſting on the contrary; 
ire os puiſne Juſtice, n 


* 
7 
* 


de L 51 Evidence. 67 
of C: B. — w kon their Opinions; who = 


— — That ſuch Anſwer 


rr 
bring the Infant into Court to make bim a Party. 
' 3 Mod. 2.58. Eggleſton & a verſus Speke-alias Petit. 
| 60. In Evidence to a Jury at Bar in Ejeftment, 
the Defendant made Title as Purchaſer under a De- 
viſee, and ſhewed only a Bill in Chancery preferred 


= by che Heir, ie 
| againſt the Deviſce, whereby the Will was ſet 
forth and confeſſed in the Anſwer; which per Kelynge 


e Moreton contra Twiſden, is no Evidence, though 

a Poſſeſſion were proved accordingly in the Deviſee, 
and that this had been by the Plaintiff confeſſed in 
former Trials; and the only Point inſiſted on, was 
| onage of another Deviſor after; but one f 
wearing that there was ſuch a Will, 


only to 


35: — Herbers: . 
* Dn Evidence in a Trial at Bar on > Leal of 
Wright, an Anſwer of one Lewis Mordant ſur· 
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108 The Law of Evidence. 
' fendant- againſt another, much leſs againſt a Stran- 
ger. 2 Keb. 424. Miles verſus Barnardiſton. 
562. One Currier preferred a Bill in the Ex 
Chamber, againſt Rubworth and others, Tenants of 
a Manor of the Counteſs of Pembroke's, for Suit to 
his Mill, which he claimed by Preſcription ; many ' 
Witneſſes were examined on both Sides : And now 
upon this Bill preferred againſt the Counteſs and 
Currier, a Trial at Law being directed to try the 
Title, the Counteſs would make uſe, at the Trial 
betwixt Currier and herſelf, of the former Depoſi- 
tions taken, ut ſupra; and that being denied her, 
ſhe now appealed to the Court for Directions in the 
Matter, and prayed a new Trial. The Court was 
of Opinion, That the former Depoſitions ought not 
to be made ule of at the Trial, becauſe the Counteſs 
was not a Party to that Suit; and as they could not 
be read againſt her, no more could they be read 
for her. "And de the was not bound by them, 
not having been a Party to the Suit; nor was ſhe 
in a Capacity of examining any Witneſſes in it, or 
referring Interrogatories in it; for that Reaſon al- 
fo, ſhe could not make uſe of the Depoſitions of any 
that had been a Witneſs in it. And it is not like to 
the Caſe of an Ejectment, brought by a Reverſioner, 
or Debt upon the Statute of Ed. 6. brought by a 
Proprietor of Tithes, after a Verdict at Law for the 
Leſſee or the preſent Proprietor ; for true it is, that 
fuch a Reverſioner of Lands or Tithes, ſhall have 
Advantage of the Verdict, and give it in Evidence; 
but the Reaſons are, becauſe they cannot be imme- 
diate Parties ta the Action or Suit; for that muſt 
be proſecuted by the Leſſee or preſent Tenant: And 
likewiſe becauſe they may give any thing in Evidence 
to the Jury, as well as de Phinif himſelf; And 
Kindred or Affinity to the Reverſioner, is a good 
Cauſe of Challenge; but it is otherwiſe in Caſe of . 
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Depoſitions: — — Benn 
examine or interrogate. Likewiſe the Reverſioner or 
Seignoreſs, might have been made a Party to the 
original Suit in Equity, though not at Law. And 
it was ruled 'acco y, that the Depoſitions ſhould 


not be made uſe of. Hardres 472. Ruſhworth & a' 


verſus Counteſs of Pembroke verſus Currier. 46 

63. The Depoſitions which were read againſt the 
Earl of Bath in another Cauſe, were argued" to be 
no Evidence in this, becauſe that Trial is not be- 
tween the ſame Parties; and Depoſitions are never 


Evidence but where they are mutual, and this De- 


fendant does not claim under any one that was Par- 
ty to the former Suit. Cur. They may be read, be- 
cauſe the Defendant ſhelters himſelf under the other's 
Title, and the Title of the Land is not in Queſtion, 
but to whom the Rent ſhall be paid. If the Defen- 
dant gives the Plaintiff's Anſwer in Chancery in E- 
vidence, he may inſiſt only to read ſuch Part as he 
will, for it is like Examination of Witneſſes; but 
then the other Side may inſiſt to have the whole 
_ after. 5 Mod. g. Earl of Bath verſus Batterſea. 
4. 
refuſed in Evidence by the Judge; and Copies of 
Record ſworn to be true ones were not permitted 
by the Jury to be n as Deeds 
vader Sat uk to be. Clay. 85. Anonymus. 
65. The Ch. Juſt. refuſed Evidence of Depoſitions 


in Chancery, becauſe no Rule was made on the Hear- 


ing to allow them, but only a fubſequent Order of 
Court after Diſmiſſion, and it a not whether 
they were taken here, or beyond Sea, in Exgliſb or 
in a foreign Language, but only by Afﬀidavit that 
the Witneſſes were Foreigners, and could not be 
found: But the Court conceived, if the Depoſitions 
were according to the Courſe of the Court, they 


Depoſitions in Chancery of Witneſſes, were 
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The Law of Evidence. - 
be allowed; 9 
5. Sir Aan NowePs Caſe. 
fication comes out of ( 
of Witneſſes ſince dead, the Jury 
them. Paſ. 10 Fac. 1. Thomas 
all. Abr. 687 Pl. 3. 
. the De- 
\ Perſons that are dead, and ſome 
. it with 
: Thomas verſus Cook. 2 Rol. 
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e Depoſition 8 
mate and the hancery of Witneſſes 
that are dead, might be allowed at the Aſſizes in an 

jury, which the Court refuſed, 


| 70. Ur an Heese Same, the 
' Court would not fuffer Depoſitions of Witneſſes ta- 


e nen bara 
pied, were offered in Evidence, but rejected, be- 
cauſe che Anſwer of the Defendant was not alſo ex- 


emplified, ſo that it might appear to be the ſame 
Matter 


* 0 * 1 4 6 — k 
* 


Ie ad, ide3:owl by this it ſeems, then they 


might have nn Clayt.. 9. Aldbrodt's 
_ In Ejefment for an Eftate-of the Lord C. 


hams in Kent, it was held upon Evidence per Cur, 


by Advice of all the other Judges, whom one of the 


Barons was ſent to conſult, (quod nota) That if one 
Witneſs be examined for the Defendant de bene efſe 
to preſerve his Teſtimony, upon a Bill preferred, 
and before Anſwer, and upon an Order of Court for 
his Examination, made upon hearing of Counſel an 
both Sides; and if after Anſwer, the Witneſs die be- 


fore he be examined again, the Anſwer coming in 


on the a8th pong = and the Witneſs's Death 
Lr of December following, 
e mean Time, ſo that he could 


go — that notwithſtanding all 


not 
this, the Examination of fach- a Witneß ſhould not 
be read in Evidence, becauſe it was taken before Iſ- 


be 
ſue joined in the Cauſe, and he might have been ex- 


ds 
3 

Chancery, where was —— 
pana iflued, and tions taken de bene efſe, and 
the Witneſs dies before Anſwer : And upon this E- 
vidence a Verdict pro Quer. But the Paſtea ordered 
to be ſtaid until the Opinion of the Court was had; 
and now it was argued, that they were good Evi- 
dence; for the End of the Bill was to examine Wit- 
neſſes in 
been an Anſwer, then they muſt be re-examined if 
living; but here they dying before Anſwer, are al- 
ways allowed. to be read in Chancery. It is true, 
that generally * chere ought to be both Bill 


and 


Ty Che Law of Ebidence. 213 


and 


perpetuam rei memoriam; and if there had 
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1 The Lam of-Evidetid?; 
and Anſwer proved before Depoſitions; but hets 


the Witneſſes die before Anſwer, and it was through 


the Defendant's Default that there was no Anſwer; 
and his ſtanding in Contempt ſhall not prejudice the 
Plaintiff, who cannot keep his Evidence alive. Here 


the Defendant joined in Commiſſion, and — 


mined them; this is always allowed as — 


there, and that Court is Time out of Ti, ind Part | 


of their Buſineſs is to perpetuate Teſtimony : And if 
this be not Evidence, any Defendant may by his Ob- 


ſtinacy, deprive me of the e- of ancient Wit- 
neſſes, by refuſing to anſwer till their Death. In 


Godb. 326. twas a Quære, If Depoſitions after An- 
ſwer between the ſame Parties were to be allowed as 
Evidence; but held that it was, if the Witneſſes 
could not be found upon Search, though not dead. See 


2 Roll. Abr. 679. Econtra Serjeant Tremain. They 


are no Evidence, becauſe there was no Anſwer. Here 


was no Iſſue joined, and no Perjury can be aſſigned 


upon ſuch Depoſitions, becauſe no Iſſue is joined. 1 Cro. 
352. Shary's Caſe. 3 Inſt. 167. To make Perjury, 


it muſt be in a Matter pertinent to the Ifſue; tis 
the common Practice to produce Bill and Anſwer. 


In the Caſe of Ford and Gray; tried at Bar in Com. 
Ban. an Exemplification was produced of Depoſi- 


tions in Chancery, and becauſe no Anſwer was ſnewn, 
the ſitions were rejected, per Ch. J. Polexfen & 


aP ibid. Tis the A that makes the 2 
tions of any Validity. Depoſitions in Caſe 


Anſwer by an Infant by his Guardian, may be n 
himſelf. 


the Anſwer be no Evidence 


Ch. J. Holt, Quære, If any Court by Courſe of Law, 


can examine Witneſſes till Tue be joined, and-there- 
fore I much doubt if theſe can "4 Evidence. He 


cannot take Notice what the Chancery allows as Evi- 


dmc, and their Praftice i is no Rule to us; Dolben du- 
3  bitabat; 


rep, Ws 
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The Law of Evidence, 113 


Zitadat. For that the Court of Equity is not ſo antient, 
for before Ric. 2. the Petitions were to the Kin 
and by him referred fometimes to the Chancellor, 
and ſometimes to the Treaſurer, but no ſettled Court 
F Equity before the Chancellor till Richard the ſecond's 
Time. Gregory doubted, but thought it good Evi- 
dence, becauſe they joined in Commiſſion and did 
croſs- examine. Eyres clearly of another Opinion, 
That it is good Evidence, and that the Court of E- 
quity hath been Time out of Mind. Sed quia Holt 
befitavit, adjornatur. Show, Rep. 363. Howard verſus 
Tremain, S. C. 4 Mod. 146. 1 Salk. 278. 

74. In Ejectione firmæ, for the Barony of Cocker- 
mouth, and all the other Eſtates of Foceline late Earl 
of Northumberland, the Leſſor ſhewed an Inquiſition 
in the Time of Richard the ſecond, which found an 
Entail on the then Earl of Northumberland, and the 
Heirs Male of his Body, and derives his Title from 
Sir Inglaram Piercy, the third Son of Heum, che 
fifth Earl of Northumberland of that Name, and of- 
fered in Evidence the Baronage of England, wrote 
by Sir William Dugdale King at Arms. Sed non al- 
locatur. Afterwards he offered divers Depoſitions 
taken de bene eſſe in Chancery without the Defendant's 
Anſwer, which were rejected by the Court for that 
Reaſon. And it was agreed, That the Court was 
not obliged to admit of ſuch Evidence. But by 
Maynard, who was Counſel for the Defendant, The 
Courſe in that Caſe is to have an Order in Chancery, 
to oblige the other Party to admit of ſuch Evidence, 
but that does not oblige the Courts of Common Law. 
7. Jones 164. Piercy verſus — | 

75. In Evidence to an Eſex Jury at the Bar in E- 
jeftment. Maynard for the Defendant offered an Ex- 
emplification under the Great Seal in 1588, of De- 
poſitions in Chancery, whereby a Conveyance, made 
an 86 and loſt, was proved. And the Court _—_ 

I hat 
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114 
That being fo old, and che Records of the Rolls 
Evidence, though the Bill and 
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1 1e dt ith 


burnt ſince, it 1s good 
Anſwer were not in it, which by Twiſden and May. 


nard was uſed but thine You ME walk and before 


it was not uſual to inſert the Bill and Anſwer; and 


this was given in Evidence in a former Trial here at 
Bar, though it appeared to be a Bill of Diſcovery by 


Francis Moor againſt Richard Moor his Father, un- 
der whom the Phintiff claimed as Heir, the Defen- 
dant as Purchaſor, becauſe the Depoſitions of ſuch 
are never publiſhed without Notice given to both 
Parties. 2 2 31. Blower verſus Ketchmere. | 


Yuere, How the Courts of Common Law cn take 


| Notice of the Practice of Publications in Chancery. 


76. Nota; It was faid by Juſtice Ellis, That it 
was reſolved by the whole Court of B. R. in the Caſe 


of Dutton, upon a Trial at Bar concerning his Will. 
forged by Mr. Colt, That Depoſitions taken in Chan- 
.cery in perpetuam Rei memoriam, upon a Bill for that 


exhibited, cannot be given in Evidence at 


5 ee at Law, unleſs there be an Anſwer put in 


roduced ; and ſo he ſaid he had known it ſeve- 
imes reſolved both in B. R. and in C. * oy. 
= Anonymus. 

77. To prove a Jointure, Depoſitions in Chan- 
cery were produced by the Plaintiff, which were of- 
fered to ball The Bill and Anſwer being taken 
off the File and loſt, they offered to give an Ac- 


cCount that it was once filed, which was by the Six 


Clerks Book, and produced an Enrolment of the 


Decree, which mentioned both Bill and Anſwer. 
And the Court was of Opinion, that the Jointure- 


Deed being loſt, they might ſupply the Proof by 


Memorials thereof, ſince it was impoſſible to ſhew 
the Deed itſelf, and the Plaintiff had a Verdict. 


| 78. The 


5 — 110. > Burley Caſe, 


erer i a. ar ut ef ee. 


Sg ag rg - 


The Law of Ebidente. 15 
58. The great and main Reaſon why Depolitions 
2 in the Court of the Counſel at 7ork-in Caſes 
vf "Freehold, were not allowed to be read here, 
was becauſe the Court, where they were taken was 


not - holden competent in a Caſe of this Nate. 


Hob. 109, The King and the Lord Hunſdon verſus 
Counteſs Dowager of Arundel and the Lord William 
Howard. 7 | \ Vi „ 

79. On Evidence to a Jury, Hutton ſaid; That 
Depoſitions in a Court, which is not a Court of Re- 
cord, as the Spiritual Court, although it be a Cauſe 
of which they have Juriſdiction, ſhall not be read 


they all agreed; That Depoſitions taken in the 
Counſel at Tork or Marches of Vales ſhall not be 
admitted; and afterwards they agreed with Hutton 


here; but by the other three Judges contra. But 
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in that Caſe, becauſe it never was done; and theß 


would not make a Precedent. Lit. 167. Anonymus. 


+80. It was moved by Serjeant Fylde, That De- 
poſitions taken in the Eccleſiaſtical Court, might be 
given in Evidence at a Trial in this Court; and 


the Court was againſt it, becauſe. they were not 
taken in a Court of Record. And they ſaid, althy? 
the Parties were dead, yet they t not to be al- 
| lowed. And by Banks Ch. Juſt, No Depoſitions 
ought to be allowed, which are not taken in a Court 
of Record. And Foſter and Reeve were of Opinion, 


That altho? the Parties would aſſent to it, yet they 


ought not to be given in Evidence againſt the con- 
ſtant Rule in ſuch Caſe. Crawley held the contrary, 


for he ſaid, That a Writing, which by the Law is not 


Evidence, might be admitted as Evidence by the Con- 
ſent. of the Parties; ſed Quære? Mar. 120. Anonymus. 
81. Sir Thomas Dawby brought an Action on the 


Cafe againſt a Pariſh-Cterk ; and in this Caſe, De- 


poſitions taken in the Eccleſiaſtical Court, were ad- 
-mitted to be read in Evidence, becauſe the Witneſſes 


1 BO were 
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were dead; but it was denied the Jury 
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to = 
theſe Depoſitions with them. Clay. 62. Dawby's Caſe. 
82. It was agreed by all the Judges, That if a 

Witneſs, who was examined by the Coroner, be ab- 

ſent, and Oath is made that they have uſed all 

their Endcavours to find him, that is not ſufficient 
to authorize the Reading of his Examination. Ke- 

Inge 55. Quære poſt Holt's r in Breedon's Caſe 

contra. © 

33. It was reſovled by all the Judges, That in 
Caſe any of the Witneſſes, which were examined 
before the Coroner, were dead, or unable to travel, 

and Oath made thereof, that then the Examinations 

of fuch Witneſſes ſo dead or unable to travel, might 
be read, the Coroner firſt making Oath, that ſuch 

Examinagions are the ſame he — upon Oath, with- 
out any Addition or Alterations whatſoever. Ahne 

655. 1 Lev. 80. Brumwiche's Caſe, 

84. On an Indictment of Murder it ere, 
That one of the W who was examined be- 
fore the Coroner of the Verge, was gone —— 

Sea, as it was ſuppoſed by the Procurement of the 

Defendants; on which it was doubted, whether this 

Diepoſition might be read? And it was ruled it ſhould; 
for being beyond Sea is the ſame as if he were dead 
as to this, and accordingly it was read: But the O- 

pinion of all the Court except the C. J. ec ni 

Depoſition taken before a Juſtice of the Peace 

not to be allowed in ſuch a Caſe, for the Authority of 


the Coroner ſuper viſum Corporis is very great, and 


in ſome Caſes is a Record that cannot be traverſed. 


It was moved by the Ch. Juſt. That the Footmen, 


who were found Nor guilty, and againſt whom no 


'Evidence had been given of Misbehaviour or ill 
but only that they were waiting on their 
«Tied, ſhould be examined for the Preſervation of 


their Teſtimony againſt other Offenders, was 1 
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wicked Libel againſt the late 


8 A Oe 
N * * , * ory * 
A 


9 


Peace. 7. Jo. 53. Thatcher and Waller's Cale... . 
55. 
a Onan Information ied rh by a Bri- £7 
— Jury againſt one Samuel Pain, a Miniſter there, 
ſetting n that the Defendant was the Compoſer, 
Author, and Publiſher of a moſt malicious and 
Queen Mary, which 
was ſtyled her Epita h; upon Nor Guilty pleaded, 
hs: Caſe upon the vidence appeared to be thus : 


That Pain wrote the Libel, it being dictated to him 


by another. That he afterwards put it into his 
Study, and by Miſtake delivered it to one Brereton 
inſtead of re e Paper, who tranſmitted a Copy 
thereof (through ſeveral Hands) to the Mayor of Bri- 
fol, which occaſioned the Mayor to ſend for Brereton to 
examine him; which he did upon Oath, but not in 
the Preſence of Pain. Brereton was now dead, and 
the Queſtion was, Whether his Depoſitions taken 


before the Mayor, ſhould be given in Evidence at 


this Trial? The Counſel for the Defendant inſiſted, 


That it could not be done by Law, becauſe Brereton 


being dead, the Defendant had loſt all Opportunity 
of croſs-examining him; That this Cafe was not 


like an Information before a Coroner, or an Exami- 


nation by Juſtices of the Peace of Perſons accuſed, 
and afterwards committed for Felony, becauſe they - 
have Power by a particular Statute to take ſuch 


Examination both of the Fact and Circumſtances, 


and to put it in Writing, and certify it at the next 


General Gaol- Delivery. But Depoſitions of this Na- 


ture, are never allowed to be read as Evidence in a 
Civil Cauſe, and much leſs in a Criminal Cauſe; 
that before the making thoſe Statutes, no ſingle Ju- 
ſtice had Power to take Informations of Witneiſes 


_ * neither could the Conſervators at 


13 | Common 
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fied by che other Jullges, who" Rid they had = 
other Authority in this Caſe, but as Juſtices of the 
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The Law of Evidente.. | 
| Common Law take ſuch Depoſitions. They might 
Z remove or ſecure the Diſturbers of the Peace, and 
a. the Juſtices of the Peace may now prepare Bafnek 
YH for the Seſſions z but they have no Juriſdiftion be- 
fore the Indictment is found; but if at any Time 
before the Statute they had taken ſuch Examinations, 
they were never given in Evidence againſt the Party. 
To which it was anſwered, That the Statute makes 
no Difference in this Caſe, for the Power of a Ju- 
ftice of Peace to take Examinations i is not grounded 
ypon it; he might examine a Criminal by Virtue of 
= his Office, and the Statute doth only inforce the Ex- 

N ecution of his Office, by commanding him to take 
55 ſuch Examinations, that if he had committed it to 
Writing, and tranſmitted it to the Gaol- Delivery, it 
would have been given in Evidence to convict the 
Party; ; Quere? and the Reaſon why ſuch Examina- 
2 tion ſhall be read, is not by Virtue of any Statute- 
= Law, but by the Authority of the Perſon before 
1 . whom the Oath is taken; and if ſuch Oath ſhould 
be falſe, the Party might be indicted for Perjury. 
| The Court thereupon ſent the-puiſne Judge to confer 
N with the Juſtices of the Common Pleas, who return- 
13 — ing, the Ch. Juſt. declared, That it was the Opinion 
_—— of both the Courts, that theſe Depoſitions ſhould 
„ - not be given in Evidence, the Defendant not being 
N ec, preſent hen they were taken before the Mayor, and 
A 28/-270 ſo had loſt the Benefit of a Croſs-Examination. 
| 8 5 Mod. 16 1. Rex verſus Pain. 
3 * 86. That Depoſitions whe in Chancery De hone 
xXx e only, are good Evidence at Law, where the Wit- 
neſs dies before Anſwer. See the Caſe of Howard 
verſus Tremain, 1 Salk. 278. viz. On a Bill exhibited 
in Chancery to perpetuate a Teſtimony, the Deten- 
dant who was Heir at Law, ſtood in Contempt and 
would not Anſwer ; and thereupon the Plaintiff had 
2 Commiſſion, and examined Witięſſes to tac 2 
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| ter of his Bill De bene oft, and the Defendant joined 
the - Commiſſion (which I conceive implied an 
ce) and Croſs-examined. ſome of the Wit⸗ 
A for the Plaintiff; and before the An- 
| —— came in E d ie died: And on a Trial in 
Ejectment in which the Plaintiff made Title under 
| this Will, the Queſtien was, whether theſe Depoſi- 
tions could be given in Evidence? And a Verdict 
was taken for the Plaintiff, but the Poſtea was ſtayed 
till che Opinion of the Court was had on this 
Point. And it was not . queſtioned but if the De- 
fendant had anſwered, and theſe Depoſitions had 
been taken after Anſwer, they had Zo good Evi- 
dence againſt the ſame 8 and thoſe that claim 
under them: And per Eyre Juſt. It might be very 
inconvenient if this ſhould nat be allowed as Evi- 
dence z for how otherwiſe can a Deviſee prove his 
Right in many Caſes, if he may not examine Wit- 
neſſes in perpetuam rei memoriam ;for the Heir at Law 
will not anſwer to the Plaintiffs Bill; and on the 
other Side, he will not call in Queſtion the Title 
of the Deviſee as long as there are -any Witneſſes 
alive to prove the Will; but as ſoon as they are dead, 
4 th then commence his Suit. See 1 Show 363. 
87. But Note; Such Depoſttions in perpetuam Rei 
Memoriam, are not Evidence in any Caſe as long as 
the Witneſſes are living; as was agreed in the Caſe 
of one Tilley, 1 Salk. 286. where on a Trial at Bar, 
this Point aroſe, viz. Such Depoſitions having been 
takem in Chancery, it afterwards happened, That 
the Inheritance of 1 2 ſame Lands d — to tha - 
Perſon who was ſworn a Witneſs, and he was now 
a Party to the Suit in Ejectment; and the Queſtion 
was, Whether thoſe Depoſitions could be read in 
the Cauſe? Trevor Chief Huſtice held (at firſt) that 
| they ought, for that he ＋ diſabled to give Evidence 
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120 - The Law of Evidence. . | 
by the Act of God; fo that *twas in Effect the fame 
Thing as if he were Dead; but Tracy and Blencowe 
were contra: Whereupon Tracy came into B. R. to 
ask the Opinion of that Court. And the Court 
That they ought not to be read: For per Holt C. J. the 
only Intent of ſuch Pepoſitions is to te Te- 
ſtimony in Caſe the Witneſſes died, they can- 
not be read in any Caſe between gther Parties, till. 
after the Death of che Witneſs, who. is to appear 
and give his Teſtimony Viva voce as long as he lives; 
much leſs can they be read in this Caſe, where the 
Witneſs himſelf is a Party. To which Trevor then 


88. That Depoſitions before a Juſtice of Peace, 
if the Deponent die, may be good Evidence in 
Caſes of Felony, but in no Caſe elſe. See 1 Salk. 
281. and 2, | ROO” 

89. On an Appeal from the Commiſſioners of 
Exciſe to the Commiſſioners of Appeals, according 
to 12 Car. 2. c. 23. The Queſtion was, if the De- 
poſitions of the Witneſſes, and their Examination 
written down” by the Clerk of the Commiſſioners of 
Exciſe ſhould be allowed to be read in Evidence on 
this Appeal, or whether the Witneſſes ſhould not 
be again perſonally produced and examined viva voce : 
The Commiſſioners of Appeals thought the Depo- 
fitions ſufficient, and they proceeded thereupon ; and 
a Prohibition being mov'd for in B. R. was de- 
med at firſt, becauſe this had been the Courſe ever 
ſince the Statute, and it was (thereby to be) a ſum- 
mary Proceeding ; that it would occaſion Trouble 
and Delay to” the Revenue to bring- in all the 
Witneſſes again; and it was but proper the Com- 
miſſioners of Appeals ſhall have juſt the fame Evi- 
dence the Commiſſioners of Exciſe had. So it is 
in an Attaint, and the Law does not make viva 


voce Evidence neceſſary, unleſs it be before a Jury. 
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88. 7 of Peace ?} In other Cales' Depalitiats 


be Evidence; if it were not fo in this, they 


2 e eee eee inſtead of 


trying 
an Appeal, (Note; This was Mich. 8. V. 3.) But 


- afterwards, Paſcb. 9 W. 3. B. R. The Court chang d 
their Opinion, Fi held, That ' the Commiſſioners 
of Appeal ought to examine the Witneſſes de novo. 
on the Appeal; that ſo was the Intent of the Act, 


and that the Commiſſioners had to that End a Power 


given them to adminiſter Oaths; that this was juſt, 
becauſe the firſt Sentence wight be by Default, or 
the ſitions might miſrepreſent, or not 

ſent Ie Caſe; and upon Appeals fin "he 
Orders of Juſtices, an Examination is always de novo, 
and a Prohibition was granted. But Holl faid, his 
private Opinion was, That if the Vitneſſes were dead, 
they might uſe their Depoſitions. Breadon verſus 
Gill 2 Salk. 555. See 5 Mod. 271. S. C. Where 
a Copy of a Conviction before Commiſſioners of Ex- 
ciſe was allowed as good Evidence, without] 
the Exciſe-Book. Fuller and Fotch, Carib. 346. Vide 
ib. 220. Rex verſus James, where — of Affida- 

vits taken before Commiſſioners were 

Perjury, c. 

9o. Depoſitions of Witneſſes before Commiſſioners 
in Chancery are not to be allowed as fufficient Evi- 
dence to convict one of Perjury, &c, See Comberba. 
38. The King againſt Baſpole. 

91. Depoſitions taken by Commiſſioners on a Com- 
miſſion of Bankruptcy, ſhall not be given in Evidence 
in 4 Suit, in which the Queſtion is, Whether he was 
bankrupt or not bankrupt, or to prove any Thing de- 
pending on.1t, becauſe the other Party could not croſs- 


examine the Perſon that made the Depoſition. 2 Rol. 


5 67 
. Affidavit made * a Maſter in Chan- 


cery 'by one dead, was produced in Court, but not 
ſuffered 
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_— The Law of Evidence. 


fuffered to be read, but as a Note or Letter, unleſß 
the Plaintiff, would produce a Witneſs to ſwear, That 
he was preſent when the. Oath was made before the 


| Maſter. 3 Mod. 36. Goodjer verſus Smith. 


93. * Order of the Court of Chancery is not 
to be given in Evidence, without producing a Copy 
of the Bill on which it was made; and a Commiſſion 
out of Chancery to abut and abound certain — 


returned and acquieſced under, and an Enjoym 


accordingly is good Evidence of the Land ſo — 
being rightly bounded z but a bare Commiſſion re- 
turned without more, is no Evidence at all. 6 Ma. 
146. Turner verſus Nurſe. 
94. It was reſolved by the Court, That a Decree 
in Chancery or any other Court of Equity, is no. 


Evidence. in a Court of Common Law, as in Wal- 


Aae. s Caſe. 1 Sid. 55. Marret verſus Sly, 
275 5. By Twiſden, Decretal Order under the Seal 
the Exchequer, - which pecites all the 
= Exemplification under. the Great Seal, hath — 
allowed to be read as Evidence; but by Aloyn, not 
unleſs it have the Bill and Anfwer, which Vyndbam 
agreed: But by Twi/des, where the Decree is pro- 


duced only in Paper, then the Bill and Anſwer ought 


to be nas, but not ſo when the Decree is under 


Seal: And in C. B. Stiff againſt Stiff, the Judges 


admitted a Decree to have been under Seal, and yet 
would not allow it without Bull and Anſwer. And by 
5 it is uſual to diſallow ſuch Decrees, but an 

ification of the Chancery per Cur. always 
recites the Bill and Anſwer. Moreton Serjeant faid, 
he never did fee the Seal of any Court denied to 


be given in Evidence. An Oops without 
any Thing appearing againſt it, will be preſumed to 


have been made at the Time of the Making the 
Deed, and not after. 1 Keb. 21. Trowel verſus Caſtle. 


96. K 


The Law of Evidence, 123 
96. A Decree of the Court of Wards not being 
under Seal, cannot. be given in Evidence, 2 Rev. 
Rep. 457. Anonymus. 
97. On a ſuggeſted to pay every ren 
Pays Milk from April till November, ſkimmed, and 
then made into Cheeſe, in Lieu of all Tithe of 
Milk; a Prohibition was granted to try this Modus 
and ſettle the Matter; and after long Argument as 
to the Goodneſs of the Modus, (and many Caſes 
cited) Mr. Eyre came and ſhewed, That the Prohi- 
©  bition was teſted the 29th of November, and that fix 
Months, i. e. Kalendar Months (as they "ought to 
be) were expired the 29th of My alt; and there- 
fore he moved for a Conſultation, — 4 in all that 
2 they had not proved their Suggeſtion; and 
etwas granted on the Statute of Ed. 6. which is ex- 
reſs, That the Suggeſtion ſhall be proved within fix 
8 and Fe... , Court agreed, That the Statute 
extends as well to Suits for ſmall as for great Tithes ; 
and that the fix Months are to. be computed -from 


the Teſte of the Writ, and the Caſe in Mo. 573. 
where 'tis faid there muſt be ſix Months in Term- 


time for proving the Suggeſtion, was denied. 9 
verſus Liſter, Salk. 5 = 


98. In Caſes of Alber Sc. If the Plaintiff be | 
a Parſon, Vicar, or other Eccleſiaſtical Perſon, and 


claims the Tithes in Right of the Church or Bene- _ 


fice whereof he is Incumbent, he is in Siriftneſs 
bound to prove his Inſtitution and Induction, and 
all Thin belle uired by Law to him to be 
the 2 the Church to horny the Tithes 
belong; and yet if ſuch Plaintiff hath been for ſeve- 
; Years-in Poſſeſſion, he is not ordinarily put to 
rove thoſe Matters, unleſs the Defendant in his De- 
nce ſhews ſome Reaſons why the ſame ought to be 
proved, '&c. But the Law has not determined how 
many Years ſuch Plaintiff ought to be in Poſſeſſion, 


4 be Law of enqenee... 


to be left to the Judge's 
three or four Years may ſuffice. 


d Defendarit pleaded, that the Plaintiff (the-Parſon) 
had not read the thirty- nine Articles, and the Court 
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nt ki bein ng put to ſuch Proof. But that ſeems 
Diſcretion, tho T conceive 


99. In a Suit for Tithes in the Sine Cant, | 


put the Defendant to prove it, though a Negative; 


+ Whereupon he moved for a Prohibition, which was 
denied for in this Caſe the Law will preſume, that 

2 Parſon has read the Articles; for otherwiſe he i 
| 2 his Benefice 3 and when the Low prefioes the 


then the Negative is to be proved. 1 Rol. 
83. And it has been frequently ruled at the 
That all Things neceſſary to make the 


| Defendant a compleat Incumbent, unleſs: the Plain- 
tiff by ſome Evidence to the contrary puts the De- 
ſendant upon proving thoſe Matters. See Clayton's 


Rep. 83. And yet in the Cafe of Ejectment for a Rec- 
tory in 1 Sid. 220. the Court ſeemed to be of Opi- 


nion, That Admiſſion, Inſtitution, Induction, Read- 


ing the Articles, fc. ought to be proved, and that 


the Admiſſion, Inſtitution, and Induction, upon the 


Preſentation of a Stranger 7 is ſufficient ie to 


bar the Plaintiff in an Hauen Jrme, and to put 


him to his Quare Impedit. 
100. Alſo in the Caſe * Subtraktion of Tithes, 
the Plaintiff muſt prove, That the Lands lie Ks 


his Pariſh, and that the Corn, c. growing 'there- 
on was tried away, and by whom, and muſt alſo 


prove the Value of the Corn, c. And if the Plain- 
tiff be a Leſſee, he muſt alſo prove his Lęaſe; and 
yet after a long Poſſeſſion ſuch Leaſe need not be 


2 1 nor need he prove what Eſtate his Leſſor 


at the Time of the Leaſe made. 1 Sid. 220. 
And where he muſt prove his Title, ſee $:rode and 
Birt's Caſe. The Defendant on the other Side ought 


to prove, That the Tithes were juſtly fer out, * 
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the Modus or Cuſtom ab; 'Tithing within hai Pim: 
and if the Tithes are once ſo duly et out, and after 
taken away by a Stranger, without Fraud in the 
Defendant, the Defendant: or Owner of the Lands 
not chargeable. The Defendant may alſo prove, 
That the Plaintiff obtained his Living by Simony, 
or did not read the thirty-nine d Sc. or i 
guilty of ſome Act or Omiſſion, which makes his 

efice void; or he may prove a Leaſe or Grant 


of the Tithes, or ſome Agreement or Compoſition, 
or a Modus Decimandi, or that the Benefice 18 above 


8 7. Value per Aumum, and that the Plaintiff has as = 


cepted another Living without a Diſpenſation, Oe. 2 
See the Law of Tithes 424, 5. | 
101. But Note; No Depoſitions in the Ecdleſia- 
ſtical Court in a Suit there for Tithes, although the 
Witneſſes are dead, are to be allowed as Evidence in 
an Action brought at Common Law, tho? in the 
ſame Cauſe. But 4 Sentence given in the Ecdeſtaſti- 
cal Court concerning Tithes, may be given in Evi- 
denee in an Action at Common Law, for that is 
Judicial Act. Mich. 13 Car. B. R. inter Comitem Sa- 
rum and Sir Broket Spencer, per Cur, 2 Rol. 235 679. 
pl. 6. See Blactbam's Cafe infra. - A 

. > 102, It was reſolved by the Court, That a Thing 
concluded in the Eccleſiaſtical Court touching Lands; 
cannot be given in Evidence at a Trial at- Law for 
Land. $S/yle 10. Betſworth verſus e Vide 
poſt, Ne 137. | 
103. In Trover, upon Evldenee at a Trial before a 
Holt Chief Juſtice, at the Sittings in Middleſex, the 
Caſe was, the Plaintiff proved himſelf poſſeſſed of 
the Goods, and that they were taken away by the 
Defendant. The Defendant ſhewed, Thar they were 
the Goods of Fane Blactbam in her Life-time, and 
that he had taken out Letters of Adminiſtration to + 
her, and ſo was intitled to the Goods. Upon pn 


3 That fome few Days before heb 
Death, the ſaid Fane was . Ora 96 to him 
' and in Anſwer to that it was 


ritual Court had determined the Right to be in the 


chere was no ſuch Marriage, and that this Sentence 
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ed, That the Spi- 


Defendant ; for they could not have granted Admi- 
niſtration to the Defendant, but upon ſuppoſing 


of a Matter within their Juriſdicton was con- 
cluſive, and could not be gainſaid in Evidence. And 
by Halt Ch. Juſt. A Matter which has been directly 
determined by their Sentence cannot be gainſaid; 
Zee and no 


Exridence ſhall be admitted to prove the contrary 3 


but that is to be intended only in the Point diref#ly 
tried; but otherwiſe it is, if a collateral Matter be 
colleed. or inferred from their- Sentence ; as in this 
very Caſe, where, becauſe the . Adminiſtration is 
granted to the Defendant, therefore they infer that 
the Plaintiff was not the Defendant's Husband ; as 
he could not have been .aken to be, if che Point 
tried in their Court had been married or unmarried;. 
and their Sentence had been Not married. Blactbams 


Caſe, 1 Salk. 290. 


- 104. The Almanack is a ſufficient Evidence” to 
a Day Sunday, c. 1 Cro. 227. Page verſus 
ret, S. C. 1 Leon. 242. Sid. 300. Copeney verſus 

Phelps. 6. Mod. 41. Dom. Regin. verſus Dyer. 6 Mod. 

81. Burrough verſus Perkins. 

105. It was holden in Caſe of » Device of Zh 
that the ſhewing of the Will under Seal, and Proof 
that it was examined by the Original, is good Evi- 
dence,” without ſhewing the original Will. Clay. 57. 


Ladges Caſe. Sed — For, 


106. Tas held, the Will under which Title is 


© made, muſt be ſhewed to the Court itſelf, and not 
only a Copy proved, which they refufed to admit, 
* 117. Eden verſus Chalkill. © age? 
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1 904 Man deviſe Land by his laſt Will in 1 
Wing either by Force of te Sane Wills, or 
at Common Law by Cuſtom, and that Will is 
in the een t the Probate of 
that Wi — wichiwerd whe 
the Probate, are not to be given in Evidence at the 
Common Law to prove the Will and the Deviſe f 
Land, becauſe that Probate as to the Land being a 
Freehold, is coram non judice, although the Probate 
was good as to the Perſonal Eſtate deviſed by the 
fame Will. Hill. 10 Car. B. R. between Brett Nettar 
and Stephen Brett, 2 Rol. Ab. 678. pl. . ; 
108. In a Writ of Error on a Judgment-in the 
Common Pleas in Ireland, in Ejectment, this Que- 
ſtion aroſe upon a Bill of Exceptions which was pre- 
ferred, - becauſe the Judges there would not direct the 
Jury, that the Probate of a Will before the Arch- 
biſhop of Canterbury bury in whoſe Province the Tefta- 
tor died, and alſo before the Biſhop of Fernes, was 
ſufficient and concluding Evidence, but only that 
they were good Evidence, and ſo left it to the-Jury. 
To which the other Side ſhewed in Evidence Letters 
of Adminiſtration of the Goods under the Seal of 
the Primate of Ireland; the Thing in Queſtion, was, 
a Leaſe for Years in Ireland, claimed by the Leſſor 
of the Plaintiff under the ſaid Adminiſtration ; and 
on the firſt opening of the Cauſe , Judgment was a. 
firmed. 'T. Jos. 146. Philips verſus Chicheſter, S. C. 
Ray. 405. N 
. 109. In Trover and Converſion: brought by an 
Executor, the Defendant pleaded ne ung; Executor, 
and on this Iſſue was taken and tried in London, and 
a Will under the Seal of the Ordinary was offered | 
in Evidence, which Seal was not denied by the De= + 
fendant; but the Defendant. offered to prove that te 
original Will was forged ;- which was oppoſed, be- 
| e the Will 999 t 
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ns Che Law of Evidence: , 

aminedd in the Spiritual Court, and only Jetgrminable 
there whether good or not; and the Court was of 
Opinion, That nothing ſhould be given in Evidence 


that it is not the Seal of the Ordinary but a forged 
Probate, and admitting it t be the Seal of the Or: 
dinary, he. may give a Revocation in Evidence, be- 


cauſe this Evidence is in Affirmance of the Spiritual 
BY 3 and on this Iſſue the Defendant may 


give in Evidence, that there are bona notabilia, but 
may not ſhew that the Teſtator was non Mentis. 
Sid. 359. Noel verſus Wells, S. C. 1 Leu. 180. S. C. 


2 Keb. 337. 


110. On Plene Adminiſtravit Piealed, the Account 


given to the Ordinary, ſhall not be given in Evidence 

or any Regard had unto it. Paſch. 7 Fac. Mlung 
verſus Dean, per Cur. 2 Rol. Ab. 678. 3. 

111. In an Action of Trover Not Guilty 

„ an Inventory of the was given in 

vidence to the Jury as the Goods were appraiſ- 


ed by Upholſters. 4 Leon. 243. Arden verſus 


"Goad. 
2 better make appear the Certainty of the Augmenta- 


tions to ſmall Vicarages and Curacies: By 29 Car. 2. 


c. 8. It is enacted, 
. © That every Archbiſhop, Biſhop, Dean and 


' © Chapter reſpectively, on or before the 29th Day of 


September in the Year 1677. ſhall cauſe every 
Leaſe or Grant whereon any ſuch Augmentation is 
© made, 2 be fairly entered in a Book of Parchment 
of to be kept by their reſpective Regiſters for that 
Purpoſe, and every Dean, Archdeacon, Preben- 
dary, or other Eccleſiaſtical Perſon, reſpectively, 


4 ſhall cauſe every Leaſe or Grant whereon any ſuch 


bs wana ber. 
4 


what was really adjudged in the Spiritual Court, 
and therefore the Defendant may give in Evidence, 


112. To the End that Vicars and Curates may the 
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© Acceſior of Predecefiors, to be entered in the faid - 1 
Books, to be kept by the Regiſter of the Biſhop 

© of the Dioceſe; for the entring whereof no Fee 

© ſhall be paid, nor any Thing demanded, fave only 
© a Reaſonable Reward to the Clerk for entering the 
fame, not exceeding five Shillings : Which faid 
Entry being examined by the reſpective Archbi- 
* ſhop, Biſhop, or Dean, and by them reſpectively 
*-atteſted in the ſaid Book, to be a true Copy of 
© the original Leaſe or Grant, and that the Augmen- 
© tation in the ſame was intended for ſuch Uſe, ſhall 
be as a Record; a true Copy whereof, N 
7 
d 


8 


© Witneſſes to be a true Copy, ſhall be deem 
taken, adjudged, and expounded to be good an 
* ſufficient Evidence in the Law; whereupon the 
ſaid Vicars and Curates reſpectively, ſhall and may 
- © by Virwe of this Act from Time to Time reco- 
© yer the Benefit of ſuch Augmentations. 29 Car. 2. 
8 AP 2 
113. In Evidence to a Jury, Twiſden ſaid, That 
the Book of any Merchant is no good Proof, nor 
may be allowed to be read touching any Debt due to 
him; but of any Debt againſt himſelf it may be 
good enough; which was agreed per Cur. 1 Keb. 27. 
Crouch verſus Drury. | 
114. On a Trial at Bar for Lands in the Count 
of York, upon Ejectment, the Leſſor of the Plain- 
tiff made Title under a Gift in Tail made by Ed- 
ward the ſecond, to Robert de Clifford and the Heirs 
of his Body; and to prove himſelf Heir of. the Body 
of the ſaid Robert, he produced a Pedigree by which 
the Diſcent appeared; and Sir William Dugdale and 
other Heralds being ſworn, declared, That the Pe- 
digree was deduced out of Records and ancient Books 
in the Office of Heralds; but the Court would not 
allow- that for Evidence, without ſhewing the . Re- 
cords and Books from whence it was * and 
3 K ' ter⸗ 
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afterwards an ancient Book was ſhewn by. t them, 
which ended in the Year 1582. Which was allowed 
for Evidence and confirmed the Pedigree. King ver- 
ſus Foſter, T. Jo. 224. 

+ 115. At a Trial at Bar in Ejectment, the Queltion 


was, upon the Time of the —_— of. a 


Leaſe, which was to commence. upon the Determi- 
nation of a Leaſe then in Being to Queen Elizabeth: 
And to prove ſuch a Leaſe the Queen, an an- 


cCient Book, in which were Entries of ſes of the 


Premiſſes ever ſince Henry the-ſeventh's Time, and 
found among the Evidences of the Biſhops, (this 
being Biſhop's Land) was offered and oppoſed, be- 


cCauſe not ſuch good Evidence as they might have 


had; becauſe this being to the Queen muſt have 
been inrolled, and then they might. ave brought a 
Copy of the Inrolment. And tho? it was anſwered, 
That to prove the Leaſe a good Leaſe, it would be 
neceſſary to produce a Copy of the Inrolment, be- 
cauſe without Inrolment the Queen could not take, 
yet to prove a Leaſe in Fact, this would be good Evi- 
dence, and that it was what it was offered for. Per 
Gur. Inrolment is better Evidence of a Leaſe in Fact 
than the Book, ideo muſt be produced. 6 Meg. 248. 


Sͤlilling fleet verſus Sir H. Parker. | 
176. The Plaintiff being a Brewer -brought an 


7 8 Action againſt the Earl of Torring/on, for Beer ſold 
and delivered; and the Evidence given to charge the 
Defendant was, That the uſual Way of the Plaintiff's 
dealing was, that the Draymen came every Night to 
the Clerk of the Brew-houſe, and gave him an Ac- 
count of the Beer they had delivered out; which he 
ſet down in a Book kept for that Purpoſe,. to which 
the Draymen ſet their Hands, and that the Drayman 
was dead, but that this was his Hand which was ſet 


to the Book - And this was held good Evidence of 


N ; otherwiſe of the Shop-book it ſelf fingly 
a | without 
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wich in Truth never were delivered; and this of 


Salk. 690. 


craftſmen who keep Shop books, from demanding . » 
Debts of their Cuſtomers upon their Shop-books | 

long Time after the ſame hath been due, and wien 
as they have ſuppoſed the Particulars and Certainty 


they themſelves or their Servants have inſerted into 
their faid Shop-Books divers other Wares ſuppoſed to 


Debt: And whereas divers of the ſaid Tradeſmen 


Debt due upon their ſaid Shop-books, do oftentimes 
leave the faid Books uncroſſed, or any Way diſ- 


tors, unleſs he or they can produce ſufficient Proof 
1 Writing or Witneſſes, of the faid Payment, 


my . 


Type Law of Evidence: . 
without more. Price verſus Eatbof 7 orringlon, Salk. 1 
283. 

117. Indebitatus aſampſit on a Taylor's Bill, at 
the Trial by N, prius for Middleſex, - before Holt 


Chief ' Juſtice, Where a Shop-Book was allowed fof 


Evidence, it being proved Ft the Servant who © + po 
wrote the Book was dead, and that this was his _ 
Hand; and he actuſtomed to make the Entries | 
therein ; and no Proof required of the Deliy ery - of 
the Goods: On which the Chief Juſtice ſaid, it was 
as good Evidence as the Proof of a Witneſſes's Hand 
to an Obligation. Quære? And yet he ſaid, tho? the 
Statute 7 Fac. 1. c. 12. ſays a Shop- boo ſhall not be 
Evidence after the Year, Sc. yet it is not of it {elf 
Fvidence within the Year, Pitman verſus Mages, 


118. For the preventing Tridefinen and Handi- 


of the Wares delivered to be forgotten, then either 


be delivered to the fame Parties, or to their UG. 


Purpoſe to increaſe by fuch undue Means the faid | 
and Handicraftſmen having received all their juſt 


charged, ſo as the Debtors, their Executors or Ad- 
miniſtrators, are often by Suit of Law enforced, to 
pay the ſame Debts again to the Party that truſted 
the faid Wares, or'to his Executors or Adminiſtra- 


K 2 that : 


132 The Law of ebidenee 


that may countervail the Credit of the ſaid Shop- 


books, which few or none can do in any long Time 


after the ſaid Payment: By 7 J 1. c. 12. It is 


** 
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is enacted, - 

* That no Tradeſman or Handicrafifiran keeping 
© a Shop-Book as is aforeſaid, his or their Executors 
or Adminiſtrators ſhall be allowed, admitted or 
received to give his Shop-book in Evidence in any 
Action for Money due for Wares hereafter to be 
delivered, or for Work hereafter to be done, above 
one Year before the ſame Action brought, except 
he or they, their Executors or Adminiſtrators, 
{Hall have obtained or given a Bill of Debt, or Ob- 
ligation of the Debtor for the faid Debt, or ſhall | 
have brought or purſued againſt the faid Debtor, 
his Executors or Adminiſtrators, ſome Action for 
the ſaid Debt, Wares, or Work done, within one 
Year next after the fame. Wares delivered, Money 
due for Wares delivered, or Work done. Pro- 
vided always that this Act, or any Thing therein 
contained, ſhall not extend to any Intercourſe of 
Traffick, Merchandizing, Buying, Selling, or o- 
ther Trading or Dealing for Wares delivered or 
to be delivered, Money due, or Work done, or 
to be done, between Merchant and Merchant, 
Merchant and Tradeſman, Tradeſman and Tradet- 
man, for any Thing directly falling within the 
Circuit or Compaſs of their mutual Trades or 
Merchandize ; but that for ſuch Things only, they 
and every of them ſhall be in Caſe as if this 
Act had never been made; any Thing herein con- 
tained to the contrary notwithſtanding. | 7 Fac. 1. 
12. 

119. A Difference ariſing between the Imptopri- 


ator and the Pariſhioners concerning the Right of a 
Houle, he brought an Ejectinent, and by his Coun- 
ſel moved the Court, that the Church- wardens, Who 


I b had 
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bad the Caſtody of the Pariſn- books, might pro- 
duce them, ſo that he might have a Sight thereof, 

and Copies. of what concerned his Title; and this 
was compared to the Caſes of Corporations and Co- 
pyholders, who upon ſuch Motions have frequently 
obtained Rules of this Court for the Steward to grant 
Copies, and that the Court-Rolls might be produced 


at Trials. It was likewiſe ſaid, That if the Plain- 


tiff ſhould exhibit a Bill againſt the Church - wardens, 
he would have an Account of the Pariſh-Books: But 


dme Court were of Opinion, that this Caſe differed 


from that of Copyholders, becauſe all the Tenants 
of the Manor — an Intereſt in the Court-Rolls ; 

but here the Impropriator hath a diſtinct Intereſt 
from the Pariſhioners for it was not a parochial 
Right, but a Title which is now in Queſtion ; and 
therefore it was not Reaſon that the Pariſh-books 
{ſhould be produced, which would be to ſhew the 
Defendant's Evidence. Then as to Church-wardens, 


they are not a Corporatian without the Parſon. E Mad. 


395. Cox verſus Capping. 


120, On a Motion " Mr. Raymond, it was 4 
dered that the Book of Transfer of Stocks, and other 
Books of the Haft- India Company, ſhould be pro- 


. Day at Cuild. 


ball, or that the Parties might have Copies of What 


Part of them they pleaſed to give in Evidence; it 
being a Cauſe between Parties having Stock there; 
concerning Which the Action was brought. And 
per Cur. There is great Reaſon for it; for they are 
Books of a Publick Company, and kept for bee 


Tranſactions, in which the Publick are concerned; | 


and the Books are the Title of the Buyers of Stocks 
by Act of Parliament; and it was granted. Farreſy 
1 149. Gery verſus Hopkins. 


221. In an Action of Treſpaſs, The Parties were, 
at Ifue, and at the Trial by Niſf prius in the S 


44 1 K 3 
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of Devon, to 3 the Nonage of the Plaintiff at 
- the Time of the Leaſe made which he would avoid) 
a Church-book x was giyen in Evidence. 1 Cro. 411, 
Vicary verſus Farthing. S. C. Mo. 451, 
122. Note; Upon Evidence to a Jury between 
Bret and Ward, upon the Diſſolution of a Vicari 
in the County of Warwick,” which was Part of the 
Priory of Daztry, where the Pope by his Bull gave 
to the Vicar minutas decimas & altaragium; and it 
was certified by the Doctors, that altaragium will 
paſs to the Vicar, Tithe-Wool, Sc. And the Uſage 
was ſhewed in Evidence, and the Copy of the Pope's 
Bull; and the Court would not credit that, without 
{eing the Bull itſelf; and fo the Party was Nonſuit, 
* _ Jury was diſcharged. Winch 70. Bret verſ. 
Ward 
123. If an Iſſue be taken whether Lands belong to 
a Priory or not, tis good Evidence to ſhew they are 
not. mentioned in the Certificate, becauſe when Pri- 
ories were ſuppreſſed, 2 Commiſſion iſſued, and all 
their Lands and the Value thereof Were certified there. 
on, Fit. 36. Anonymus 
124. A Copy of fa Roll under the Steward's Hands, 

who was Counſel for the Lord who was Plaintiff, 
was admitted good for the Copyholder z but contra 


of *ſhort Notes by way of Breviat, which the Court 


agreed; and alſo,” that finding by ſpecial Verdict, 
or Admiſſion, on former Pleading' is good Evidence, 
ng ooitrary appear. Keb. 720. Le verſus 
p 

125. Fones- Ae that Haſtings, Sheriff of Mid. 
dleſex, might bring in an Inventory of Goods, taken 
in Execution by Heri facias, for Evidence (in 7 ure | 
| of the Value of the Goods, which the Court 

in a Suit between other E the Sheriff being 
not charged, albeit he be not 'compellable on fuch 
I * Win but only on Extent and he n to — 


* 
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I at the Trial if he could find it. 2 Keb. 277. Ml. 39. 
| Baxter S Cramfield verſus Seix. | 
126. Upon Evidence in a Trial at Bar, the Que- 
ſtion was, If one was of full Age at the Time of his 
Will made by him? And upon Evidence it appears 
that he was born the 14th of February 1608, and 
he made his Will when he was of the Age of .twen- 
ty-one Years within two Days; and to prove his 
Nonage, the Defendant produced an Almanack, in 
a which, his Father had writ the Nativity of the Devi- 
ſor, and it was allowed to be ſtrong Evidence. Roy. 
48, Herbert verſus Tuckall. 
127. In Evidence to a Jury, it was offered as E- 
* yidence of an Entry a Note thereof, ſubſcribed by 
the Perſon that entered, and the Witneſſes thereto _ 
were dead, and their Hands only proved, and that 
it was done by Direction of Zyde, Juſtice of the 
C. B. who 2 it; which 5 forme Doubt the 
Court would not admit, without proving actual Entry, 
eſpecially being to avoid a Fine; but they admitted 
what Hyde ſaid, as a good Inducement to the Jury, 
but no convincing Evidence. 1 Keb. 502. Fryer ver- 
Tus Combe. | 1 3 
128. In an Action upon the Caſe for taking the 4 
Profits of the Under-Clerk of the Treafury, a Note | 
obtained by the Lord Finch, Maſter of that Office 1 
formerly, of the Officers Subſcription, that they were 4 
but Servants, which by Allen for the Plaintiff, is no N 
more than ſome Pariſhioners Subſcription to pay 
Tithe in Kind, which will not bind others; Which 
the Court agreed, and refuſed to let it 7 in 
Evidence, eſpecially Part being cut off. 5. 2 58. | 
* and Paget. 


g, In a Quare Impedit in Evidence to the 2 
the | Counſel 9 the King g. to a 9 the Jury 
fered in Evidence a Copy o the Retainer, which 
Was entered in the Court of Faculties, but was not 

K 4 allow 
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allowed by the Court ; but the Oath of one who. 
had ſeen the Retainer, under the Hand and. Seal of 
the Counteſs of Derby, was held good Evidence, be- 
cauſe the Plaintiff was a Stranger” to it. At, oY King 
verſus Frankwell. _ 

130. In Evidence to a Jury to prove 7. 8. to be 
Heir to J. S. the Court would not 2 of a Pedi- 
gree drawn by a Herald at Arms as Evidence, nor 
would they ſoffer the Jury to have it with them. 
Paſ. 8 Fac. 1. Plumpton verſus Relay. 1 Rol. Abr. 
686. pl. 2. 

131. In Debt for Rent, on Reference to the Se- 
condary to ſee if all were paid, he reported that a 
Receipt of the laſt Half Year's Rent was ſhewed in, 
Diſcharge of all former Arrearages; but per Cur, 
This is only Evidence of Payment of all, but it is 
no Diſcharge of the former Arrear, unleſs it be un- 
der Hand and Seal, and then but by Eſtoppel, (which 
fhall not cofriuge the Fury.) 2 Keb. 3 46. [ comes verſus 
— 

132. It Nec the King cannot be a Witneſs in 

a Cauſe by his Letters under his Sign Manual. 
7b 213. In the Chancery contra. 1 Rol. Abr. 68 6. 
l. I. 


- 


13 123. Parol Proof of what a Priſdber confeſſed 
before the Council, not admitted except his Confel- 
ſion be ſigned by himſelf; and that voluntarily and 


=» 2 Oath. Ne ante, ad Caſes in Law and E- 


"quity, 1 Part, 89. And yet ſee there 83 and 89, 
Papers found in a Priſoner's Cuſtody read againſt 
him. 

134. In Tyover for 400 J. the Defendant offered 
Evidence (that Money paid by Colonel, who was 
faid to be Bankrupt the 25th of Pebruary 1666, 
was the Defendants Money) by Titus, ſent by the 
King for this Purpoſe, which the Court denied ; 

Th * kbeing 3 a Difference between Farty and Party; 3 


bat 
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f 


but where the Matter only concerneth the King, his 


var 1 were good. 2 Kab. 349. Litcat verſus 
| 3 55 
135. Vere if the Indorſement by the Obligee 


of Te paid upon a Bond, be an Evidence that 
ſuch Intereſt is paid. , Caſes in Law * Equity, 1 Part, 


279. 


ſon. Bid 181. 


137. Nor are any Proceedings in the Spiritual 


Court to be Evidence at Law, where the Title of 
Lands is in Queſtion. Did. Vide ante Numb, 103. 


See allo ſeveral late Statutes for making atteſted Co. 


pies of Entries, Certificates, &c. in private Offices 10 be 
Evidence at Law, viz. The Stat. 5 Geo. 2. c, 30, 


$ 41. touching Bankrupts. Stat. 8 Geo. 2. c. 6. $12 


and 13. and $21 and 22. Zouching Regiſtring of Deeds 


in the North Riding of Yorkſhire, and other Sta. 


tutes. g 
— = . 
CH A P. VI. 

E F vidence on the General The: 

x. HERE a Defendant may 855 the GE: 

neral Iſſue, and give the Special Matter 


in Evidence, ſee C aſes in Law and Equity, 1 Part, 
228 3; 

2. Whenſdever Man canrot take Advantage of 
the Special Matter by Way of Pleading, there he 
ſhall take Advantage of it in the Evidence, For 


Example the Rule of Law is, That a Man Juli 


1 36. An Anſwer in Chancery, not to be Evidence 
at Law; either for the Party or againſt a third Per- 


138 The Law of Evidence. 
juſtify - the Killing or Death of a Man; and therefore 
in 88 he ſhall be received to give the Spe- 
cial Matter in Evidence, as that i it was Fe defendendo, 
SE Co, Lt, 282... 

3. Warner brought an Action of Debt againſt 
Vain ford, Adminiſtrator of Kirby, who pleaded a 
Retainer, The Plaintiff demurred in Law, becauſe 
it amounted to the General Iſſue of Pleinement Admi- 
*  #ifter.” But the better Opinion of the Court was, 
that this is no Cauſe of a Demurrer, for the Plea is 
fufficient, and beſides it is ſome Matter in Law, 
which hath been allowed always to be pleaded ſpe- 
cially, and not left to the Jury; and the Reaſon of 
preſfing a General Iſſue, is not for Inſufficiency of 
the Plea, but not to make long Records where there 
js no Cauſe, which is Matter of Diſcretion, and 
therefore is to be moved to the Court, and not to 
be demurred upon. Hab. 127. Sir Henry Warner 
- verſus Vain ford. 14 Hl. 6. 23. 21 H. 6.13, 
4. Blainfield brought Trover as Adminiſtrator, 
and declared upon the Poſſeſſion of the Inteſtate, 
and. on Nat Guilty, the Counſel for the Defendant 
offered to give in Evidence at the Trial, That the 
1 Inteſtate made a Will and an Executor. 

ut Holt Ch. Juſt. over-ruled it, and took this Di- 
verſity ; where an Adminiſtrator brings Trover 
upon his own Poſſeſſion, there the Defendant 

may give in Evidence a Will, and ſo may an 

Executor, upon Not Guilty, but irwie where cis 
on the Poſen of the Inteſtate (as in this Caſe), 
for there the Defendant ought to plead it in Abate- 
ment; and if he does not, he ſhall not give it in 
Evidence on ſuch General Iſſue. See the Caſe of 
Blainſeld verſus March, 1 Salk. 285, and Farreſey | 
181. 

5. In an Aſumpſ/it on a Bill of Exchange, the De- 
| Fendanc — that he was a Gentleman, and went 
| | beyond 


% 


* 
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beyond Sea only to travel; and traverſed his 
a Merchant, and to this the Plaintiff demurred. It 
was ſaid, that the Plea amounted to the General If- 
ſue; for if the Matter of it would avail the Defen- 
dant, it might be given in Evidence on Non AH 
fumpſit. To which it was anſwered, That it was no 

ral Rule, that a Matter could not be pleaded 
— 5 which might be giyen in Evidence upon 
= eee Iſſue. In an "Aion of Debt for Rent, 
6 and Sufj penſion of the Rent may be given 
nce, upon Nihil debet ; yet tis always al- 
har to be * and ſo Nil babuit i in Tenementis; 
and where-ever the Matter pleaded contains Matter 
of Law, it is allowed to be pleaded, though it 
might be ſhewn upon thy Genel Iſſue. And of 
that Opinion was the Court. 2 Vent. 297. Sarſe | 
fell verſus Witherley, &. C. Show. 125. 

6. A Man in many Caſes may plead Special Mat- 
ter to avoid the Plaintiff's Action, though he might 
give it in Evidence on the General Ifluez as in 2 . 
upon a Bond againſt a Feme Covert, ſhe may | 
Coverture, or give it in Evidence upon Nen 2 Tas 

tum. 5 Mod. 175. Huſſey verſus Jacob. 5 

7. In Trover on Not Guilty pleaded, it appeared 
in Evidence, That the Defendant was Tenant by 
the Curtefy of Lands in Ireland, and had cut down 

and fold the Trees from off the Eſtate, and that the 
Reverſion belonged to the Plaintiff and two others 
in Copurcenary; and upon a Caſe made for the O. 

| og. of the Court, it was reſolved in B. R. 7 Anne, 

the in local Actions, as in Treſpaſs Quare clau- 

nh the Plaintiff cannot prove a Treſpaſs but 

e lays it, nor lay it in any other Place than 


Eg ny: it is. But it is otherwiſe in Actions tranſito- 


ry, as Trover : Ergo in this Caſe he may lay the 
Converſion here, apt. :ove it to be in Ireland. See 
Sie 3375 Nay oh 240, That one Jointenant or Te- 


9 . x 


* 13 
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nant in Common, or Parcener, cannot bring Tro- 
ver; and if he does, it is good Evidence on the 
General Iſſue of Not guilty. But if one Jointenant 
brings iT rover againſt a Stranger, in that Caſe the 
Defendant, may plead it in Abatement, but cannot 
take Advantage of it in Evidence. (See 2 Lev. 113. 
Cro. Eliz. 554.) Brown verſus Hedges, 1 Salk 290. 
8. In an Action on the Caſe for Money had and 
received to the Plaintiff*s Uſe, it appeared. upon 
Evidence, that Lavfield and the other Defendants 
were Bankers and Partners, and that the Plaintiff 
bad given Layfeld 205. for which he received a 
Ticket in the Double-Exchange Lottery, and Lay- 
Field undertook to pay what Benefit ſhould happen 
thereupon ; That the-Ticket came up a 40 l. Bene- 
fit, and for that Money the Action was brought a- 
gainſt Zayfeld and Partners; and it was objected for 
the Defendants, That it did not appear that any of 
them had undertaken to be Truſtees in the Lottery 
but Zayfield; and therefore he only ought to be 
charged, and not his Partners. To which Holt Ch. J. 
\ anſwered, That it appeared they were Partners in 
their Trade, and Goldſmiths, and that the Adven- 
turers put their Money in upon the Credit of the 
ſeveral Goldſmiths that had undertaken to pay the 
Benefits ; and it ſhould be preſumed, That the Act 
of Layfield was the Act of the others, and ſhould 
bind them, unleſs they could ſhew a Diſclaimer, or 
a Refuſal to be concerned in it, Layfield's Caſe, 
I Salk. 292, | 
9. In an Action upon the Cafe on Trover of cer- 
tain Loads of Corn at Hendon in Middleſex, and the 
Converſion of them ; the Defendant pleaded, That 
before the Converſion, he was ſeiſed of certain Lands 
called Harminglow in the County of Stafford, and 
' that the Corn whereof, Fc. was there growing, and 
that he did ſever it, by Force of which he wa 
We N50 rat, hr Foe: of, mY 
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poſſeſſed, and the ſame caſually loft ; and that the 
2 — came te the Hands of fe Plaintiff, and the 
Plaintiff caſually loſt the ſame, and the fame came 
to the Hands of the Defendant at Hendon aforeſaid, 
and he did convert the fame to his own Uſe, as it 
was lawful for him to do; upon which the Fant 
did demur in Law. Atkinſon : The Plea is | 
for the Converſion is the Point of the Action, . 
the Effect of it: For if a Man take the fame, and 
do not convert, he is not, Guilty, And here the 
- * Defendant doth juſtify the Converſion; wherefore 
he cannot plead Not guilty. The General Iſſue is 
to be taken where a Man hath not any Colour; 
but here the Defendant hath Colour, becauſe the 
Corn whereof, Sc. was growing upon his Land, 
which might inveigle the Lay-People; and there- 
fore it is ſafeſt to plead the Special Matter. But 
admit that it doth amount but to the General Iſſue; 
yet there is not any Cauſe of Demurrer, but the 
Plaintiff ought to ſhew the fame to the Court, 
and pray that the General Iſſue be entered; and 
the Court Ex Offcio ought to do it. And to this 
the Court agreed, and faid, That notwithſtanding 
the Plaintiff ought not to demur, 1 Leon. 178. 
Ward and Blunt's Caſe, S. C. 1 Cro. 146. Said to 
be adjudged otherwiſe ; but I conceive it to be a 
Miſtake. 
10. In Treſpaſs Quare clauſum fregit, Not Guilty 
leaded, and the Defendant on the Trial” gave 
5 dence That the Place where, was a High- 
way; and per Cur. This is a Special Juſtification, 
ma ought .not to be allowed to be given in Evi- 
dence on the General Iſſue. And Holt Ch. J. faid, 
That in Caſe for diſturbing the Plaintiff of his 
Common, on Not guilty pleaded, he had known 
the Defendant permitted to give in Evidence, That 
ac had a Right of * there; but he never 


: * 


r 
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"chunks. ic right, and never allowed it. Wai 
verſus Sparks," 1 Salk, 287, 

11. Though a Plex doth amount to the General 
Iſſue, yet for that Reaſon alone the Plaintiff hath 
no Cauſe of Demurrer; for the Defendant may well 
diſcloſe the Matter of Law in Pleading, which is a 
much cheaper Way than to have a Special Verdict; 
and this is on the ſame- Reaſon as giving Colour: 
but if the Matter, by which the Defendant juſtifies, 
be all Matter of Fact, and proper for the Trial of 
a Jury, then the Defendant ought to plead the Ge- 
neral Iſſue. Per totam Cur. 2 Mod. 274. Birch 
verſus Wilſon. 

12, In an Action of Debt upon the Statute of 
5 & 6 Ed. 6. c. 14. concerning Ingroſſers, It was 

by Hale, Ch. Baron, That any Thing in the 
fame Statute, upon which the Suit is commenced, 
may be given in Evidence; but if it be in ano- 
ther Statute, it muſt be pleaded: But that ſince the 

Statute 21 Fac. 1. upon the General Iſſue, any Thing 
may be given in Evidence, in Excuſe of the Party; 
and thereupon the Plaintiff was nonſuited. Har- 
dreſs 231. Hamond, qui tam, verſus Taylor. . Jo. 
320, Rex verſus Pen. 27 H. 8. 21. Where upon 
the General Iſſue Matter may be given in Evidence 
which might have been ſpecially pleaded, ſee Caſes 
| Tenp. Holt C. J. p. 395. © 
13. By an Act 1 Jac. 1. c. 15. for the better Re- 
lief of Creditors, againſs ſuch as ſhall become Bank- 

_ rapts, it is enacted, 
That if any Action of Treſpaſs, or other Suit, 
ſhall happen hereafter to be brought againſt any 

8 Commithoner, authorized by the Starute e 
in Decimo Tertio of our late Sovereign Lady 
Elix. for Bankrupts, or any other Perſon. er- 
© ſons, having Authority by Virtue of, or under the 
; N authorizing the ſaid * 

tor 
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for the doing or executing of any Matter by 
Force of the faid Statute, or this preſent, Statute, 
That the Defendant or Defendants in any fuck 
Action or Suit, may plead Not guilty, or other- 
« wiſe juſtify that the Act or Thing whereof the 
« Plaintiff or Plaintiffs complained, was done by 
< the Authority of the faid Act, made 13 Elz. or 
© in this preſent. Act reſpectively, without expreſſing 
or rehearſing of any other Matter of Circumſtance 
« contained in either of the faid Ads, and. with- 
out enforcing him or them to ſhew forth their 
*< Commuſſion, authoriſing the ſaid Act or Thing; 
« whereunto the Plaintiff ſhall be admitted to reply, 
That the Defendant did the Fact ſuppoſed in the 
, 7 of his own Wrong, without any ſuch 
< Cauſe alledged by the faid Defendant; whereupon 
the Iſſue in ſuch Action ſhall be joined to be tried 
by Verdict of twelve Men; and upon the Trial 
of that Ifſue, the whole Matter to be given on 
both Parties in Evidence, according to the very 
Truth of the ſame; and if Verdict upon ſuch 
Iſſue ſhall paſs for the Defendant, the Defendant 
* to have his Coſts. 1 ac. I. c. 15. ſe. 16. 805 
14. By an Act 1 Fac. I. c. 23. for e 
tion of the Fiſhing in the Counties of mas ah 
Devon, and Cornwall, it is enacted, 


That if any Action of Treſpals, or other Suit, * 


* ſhall at any T ime hereafter happen to be at- 
tempted and brought againſt any Perſon or Per- 
© ſons, for entring and going on the Land for 
. © watching of the ſaid Fiſh, or for- balking, Iming, 
* conding, directing or guiding of the ſaid Fiſher- 
men in their Boats upon Sea or Sea-coalt, for the 
taking of the ſaid Fiſh, or for the landing of 
the faid Fiſh, as aforclaid: by Authority of this 
< preſent Act, the Defendant or Defendants in any 
uch Action *or Suit, ſhall and may plead Not 


| guilt, 


* 


1 
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* * for any Thing doing by Virtue of this | 
Act. And a the Trial of that Iſſue, the 
© whole Matter to be given on both Parties in E. 
* vidence, according to the very Truth of the ſame. 
1 Fac. 1. c. 23. ſet. 4. 

1g. In an Act made 7 Fac. 1. c. 20. for the ſpee- 


dy Recovery of many Thouſand Acres of Marſh- 


Ground, and other Ground within the 'Counties of 


Norfolk and Suffolk, lately ſurrounded by the Rage 


of the Sea Im divers Parts of the ſaid Counties; 
and for the Prevention of the like Surroundin 2 
hereafter, there is this 'Clauſe : 


FANDAD | fatther cnatted, Thitif any Aion 


© of bing: ee or other Suit, ſhall happen to be at- 
© tempted, and brought againſt any Perſon or Per- 


< ſons, for taking of any Diſtreſs, making of any 
Sale, impriſoning of any Perſon or Perſons, or" 


© any other Thing doing by the Authority of this 
©. preſent Act, the Defendant or Defendants in any 
« ſuch Action or Suit, ſhall and may either plead 
Not guilty, or otherwiſe make Avowry, Cogni- 
© zZance or Juſtification, for the uking & of the faid 
< Diſtreſs, making of Sale, impriſoning, or oner 
Thing doing by Virtue of this Act, alledging 


+ ſach Avowry, Cognizance or Juſtification, Frm 


the ſaid Diſtreſs, Sale, Impriſonment, or other 
© Thing whereof the Plaintiff or Plaintiffs - ſhall 
© complain, was done by Authority of this Act, 


© and according to the Tenor, Purport and Effect 


of this Act, without any Expreſſing or Rehearſal 
of any other Matter of Circumſtance contained in 


« this preſent Act; to which Avowry, Cognizance 
or Juſtification, the Plaintiff ſhall be admitted to 
« reply, That the Defendant did take the ſaid Diſ- 
« treſs, make the ſaid Sale or Impriſonment, or did 


any other Act ſuppoſed in his Declaration, of his 
« own SO without any ſuch Cauſe alledged by 


- © the 
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t the faid Defendant; whereupon the Iſſue in every 3 
© ſuch Action ſhall be joined, to be tried by Ver- 

e dict of twelve Men, and not otherwiſe, as is ac- 
. + cuſtomed in other Perſonal Actions; and upon 

the Trial of that Iſſue, the whole Matter to be tf 


© given on both Parties in Evidence, according to 
hy very Truth of the fame. 7 Fac. 1. c. 26; 
r | a 
16. For Eaſe in Pleading againſt many cauſeleſs and 
contentious Suits which have been, and daily are com- 
* menced and e againſt Fuſtices of Peace, Mayors, 
er Bailiff 4. ities or Towns Corporate, Headboroughs 
and Port-Reeves, Conſtables, Tithingmen, Collectors of 
Subſidies and Fifteens, who for due Execution of their 
Office have been troubled and moleſted, and ſtill are 
Me 70 be troubled and moleſted by evil diſpoſed con- 
tentious Perſons, to their great Charge and Diſcou- 


- 


ragement in doing of their Offices; by 7 ac. 1. c. 5. 


1 


it is enacted; "HS DE > : 

That if any Action, Bill, Plaint, or Suit upon 
© the Caſe, Treſpals, Battery or falſe Impriſonment 
© {hall be brought, after forty Days next after the 
© End of this Seſſion of Parliament, in any of his 
© Majeſty's Courts at Weſtminſter, or elſewhere, a- 

© gainſt any Juſtice of Peace, Mayor or Bailiff of 

City or Town Corporate, Headborough, Port- 
Reeve, Conſtable, Tithingman, Collector of Sub- 
© ſidies or Fifteens, for or concerning any Matter, 

* Cauſe or Thing, by them or any of them done, 

© by Virtue or Reaſon of their, or any of their Of- 

© fice or Offices, that it ſhall be lawful to and for. 

C way ſuch. Juſtice of Peace, Mayor, Bailiff, Con- 

* ſtable, or other Officer or Officers before named, 
and all othefs, which in their Aid or Aſſiſtance, 
or by their Commandment, ſhall do any Thing 

. © touching or concerning his or their Office or Of- 
| © fices, to plead the gs that he or they 


7 
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tinue but for 
_ © hath ſince been found to be a good and pro- 
©fitable Law; Be it therefore enacted by the King's 


are Not guilty; and to give ſuch 
Evidence to the Jury, Which ſhall try the fame z 
Which Special Matter being pleaded, had been a 
© good and ſuffcient Mattef in Law to have diſ- 
charged the faid Defendant or Defendants of the 


5 Treſpaſs, or other Matter laid to his or their 


© Charge : And that if the Verdict fhall paſs with 


the ſaid Defendant or Defendants in any ſuch Ac- 
© tion, or the Phintiff or Plaintiffs therein become 


5 Nonſuit, or ſuffer any Diſcontinuance thereof, that 


F the fullices'or Tilltice, wiieh - 


© other Judge before whom the ſaid Matter ſhall 


© be tried, ſhall by Force and Virtue of this Act 
aallow unto the Defendant or Defendants, his or 
- — © their double Coſts, which he or they ſhall have 


© ſuſtained, by Reaſon of their wrongful Vexation 
jn Defence of the ſaid Action or Suit; for which 


© the faid Defendant or Defendants ſhall have like 
| © Remedy as in other Caſes, where Colts by the 
"Have ix ir Rein are given, fo. the Debs 


7 Jac. 1. c. 5. 

17. Another Act 21 Fac. 1. c. 12. was afterwards 
made to ley and perpetuate the foregoing, 5 1s as 
follows, 


Suits, proſecuted againſt Juſtices of the Peace, 
© Mayors, Conſtables, and certain other his Ma- 


: *: EL Officers, for the lawful Execution. of their 


* Office, made in the 7th Year of his Majeſty's 
moſt happy = England, was made to con- 


Years, which by Experience 


<- moſt excellent Majeſty, the Lords Spiritual and 


_ © Temporal, and the Commons in this preſent Par- 
© lament aſſembled, and by the Authority of che 


_ - 


at Matter in 


Whereas an Act, intitled, An Act for Eaſe in | 
© Pleading, againſt troubleſome and contentiqus 


* ö 
- N n . 
hy * af, . * > 
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1 fajd Act ſhall from and after the c 
J. Endl of this preſent Seſſion of Parliament, be per- 
. and have Continuation for ever. And be 

© ir further enacted by the Authority aforeſaid, 
That all Church -wardens, and all Perſons called 
© Sworn Men, executing the Office of Church-war⸗ 

+ dens, and all Oyerſcers of the Poor, and all others 
which in their Aid and Aſſiſtance, or by their 
ſt + Commandment, ſhall do any Thing roucing or or 
* his or their Office or Offices, ſhall 4 

* hereafter enabled to receive and have fach Be- 1 
e nefit and Help by Virtue of the faid Act, to all 79 
© Intents, Conſtructions and Purpoſes, as if the 
5 had been ſpecially named therein. And whereas _. 
mY the faid Statute, the: Plaintiff is 
4 5 4 1 to lay his Action, which he ſhall bring 
v? CE Pata of Brace or other Officer in any 
8 foreign Country, at his Choice, which hath proved 
| © ery inconvenient to ſundry of the | Officers and 
Ferſons aforefaid, that have been impleaded by 
© ſome contentious and troubleſome Perſons in 
© Countries far remote from their Place of Habi-, 
+. tations: Be it therefore enacted by the Authority 
. © aforeſaid, That if any Action, Bill, Plaint, or 
Suit upon the Caſe, Treſpaſs, © Battery, or falſe _ 
"4 Impriſonment, ſhall be brought after the End of 
* this preſent. Seſſion of Parliament, againſt any 
Juſtice of Peace, Mayor, or Bailiff of the City 
or Town Corporate, Headborough, Port- Reeve, 
+ Conitable, Tithingman, Collector of Subſidy or 
© Fifteens, Church-wardens and Perſons called 
* Sworn Meh, -executing the Office of Church-war- 
den or Overſeer of the Poor, and their Deputies, 
or any of them, or any other which in their Aid 
and Aſſiſtance, or by their Commandment, ſhall 
© do any Thing touching or concerning his or their 
5 3 or Offices, _ concerning * ee 
| 2 l 
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Cuuſe or Thing by them, of any of thetn done, 
by Virtue or Reaſon of their, or any of their 
* Office or Offices, that the ſaid Action, Bill, Plaint 
or Suit, ſhall be kid within the County where the 
* Treſpaſs or Fact ſhall be done and committed. 
and not elſewhere, and that it ſhall be lawful to and 
for all and every Perſon and Perſons aforeſaid, to 
© plead thereunto the General Iſſue, chat he or they 
© are Not guilty, and to give ſuch 8 Matter in 
Evidence to the Jury, which try the ſame, 
as in or by the ſaid former Act is limited or de- 
dlared; and that if upon the Trial of any ſuch 
Action, Bill, Plaint or Suit, the Plaintiff or Plain- 
© tiffs therein ſhall not prove to the Jury which 
© ſhall try the fame, that the Treſpaſs, 
Impriſonment, or other Fact or Cauſe of his, her, = 
or their ſuch Action, Bill, Plaint or Suit, was or 
* were had, made, committed, or 'done within the 
County wherein ſuch Action, Bill, Plaint or Suit 
* ſhall be laid, that then in every ſuch Caſe, the 
Jury which ſhall try the ſame, ſhall find the De- 
fendant and Defendants in every ſuch Action, Bill, 
© Plaint or Suit, Not guilty, without having any 
* Regard or Reſpect to any Evidence given by the 
« Plaintiff or Plaintiffs therein, touching the Treſ- 
+ paſs, Battery, Impriſonment, or other Cauſe, for 
which the ſame Action, Bill, Plaint or Suit, is or 
< ſhall be brought. 21 Fac. 1. c. 12. 


18. In an Ad 21 Fac. 1. c. 12. for the Eaſe of the 


Subjert in Informations upon Penal Statutes, there is 
this Clauſe: 


« And be it alſo enacted by the Authority Are 
« ſaid, That if any Information, Suit or Action, 
© ſhall be brought or exhibited againſt any Perſon 
or Perſons, for any Offence committed, or to be 
committed, againſt the Form of any Penal Law, 
« erp . or on the Behalf of the King, of by 


any 
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| The Law of Evidence, 149 
7 any other, or on the Behalf of the King and any 7136 
- * other, it ſhall be lawful for ſuch Defendants to 
< plead the General Iſſue, that they are Not guilty, 
or that they owe nothing, and to give ſuch ſpe- 
< cial Matter in Evidence to the Jury that ſhall try 
the fame; which Matter being pleaded, had been a 
good and ſufficient Matter in Law to have diſcharged 
the ſaid Defendant or Defendants againſt the ſaid 
Information, Suit or Action, and the ſaid Matters 
„ ſhall be then as available to him or them to all I 
Intents and Purpoſes, as if he or they had ſuffi- 41 
- © ciently pleaded, ſet forth or alledged the fame - 
Matter in Bar, or Diſcharge of ſuch Information, 
Suit or Action. Provided always that this Act, 
or any Clauſe contained therein, ſhall not extend 
to any Information, Suit or Action, grounded 
upon any Law or Statute made againſt Popiſh Re 
* cuſants, or for or concerning Popiſh Recuſancy, 
© or- againſt thoſe that ſhall not frequent the Church 
© and hear Divine Service; nor to any Information, 
Suit or Action for Maintenance, Champerty, or 
* buying of Titles, nor to any Suit or Information 
grounded upon the Statute made in the firit Year 
* of the Reign of our Sovereign Lord the King, of \ 
+ a Subſidy granted to the King, of Tonnage, 
+ Poundage, Wool, c. nor for or concerning the 
concealing or defrauding the King, his Heirs or 
Succeſſors, of any Cuſtom, Tonnage, Poundage, 
_ © Subſidy, Impoſt, or Priſage, or for tranſporting 
of Gold, Silver, Ordnance, Powder, Shot, Mu- 
© nition of all Sorts, Wool, Woolfels or Leather, 
but that ſuch Offence may be laid or alledged to 
* be in any County, at the Pleaſure of any Infor- 
mer; any Thing in this Act to the contrary not- 
* withſtanding. 21 Fac. 1. c. 4. ef. 4,5, 
19. And where the King by his Preropative might 
enforce the Subject in Informations of Intruſion, brought 
L 3 againſt 
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Kaen, them, to 4 Special Pleading of their Title, it is 
enacted 


ad, That whenſoever the King, his Heirs and Sue- 
C ceſſors, and ſuch, from or under whom the 
* claimeth, and all others claiming under the fame 
Title under which the King hath been 
or ſhall be out of Poſſeſſion: by the Space of Twen- 
* ty Years, or hath not or ſhall not have taken the 
Profits of any, Lands, Tenements or Hereditaments, 
£ within: the Spice of twenty Years before any Infor- 
mation of Intruſion brought or to be brought, to re- 
© cover the ſame; That in every ſuch Caſe, the De- 
© fendant or Defendants may plead the General Iſ- 
* ſue, if he or they ſo think fit, and ſhall not be 
© preſſed to plead ſpecially, and that in ſuch - Caſes 
the Defendant or Defendants ſhall retain the Poſ- 
© ſeſſion he or they had at the Time of ſuch Infor- 
© mation exhibited, until the Title be tried, found 
* or' achudged for the King. And that where an 
— Information of Intruſion may fitly and aptly be 
8 it on the King's Behalf, that no Scire facias 
* ſhall be brought whereunto the Subject ſhall be 
* forced to a Special Pleading, and be deprived of 
the Grace intended by this Act. 21 Far. 1. c. 14. 
20. In an Act 3 Fac. 1. c. 4. for the better diſco- 
. and repreſſing of Popiſh Recuſants, there i is this 
auſe: P | 
And be it further enacted, That if any Action 
or Actions, ſhall at any Time hereafter be com- 
menced, or brought againſt any Perſon or Perſons 
doing, committing or commanding any Act or 
Thing, for or concerning the Execution of this 
< preſent Statute, or any Article or Claufe therein 
* contained, That then every Defendant. in fuch 
Action or Actions may plead the General Iſſue, 
and be received to maintain the ſame by any E- 


+, vidence that ſhall prove his Doings and Proceed- 
| * ings 
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© ings warrantable, by this Law. 3 Fac. 1. c. 4. 4 


ſelt. 38. 
| Levying of the Charges for conveying Malefactors and 
Offenders to the Gaol, there is this Clauſe : 2 
And be it enacted, That if any Action of Treſ⸗ 
_ © paſs, or other Suit, ſhall happen to be attempted 
or brought againſt the Perſon or Perſons, for ta- 


0 king of any Diſtreſs, making of any, Sale, or any. 
« other Act by Authority of this preſent Act, the 


© Defendant or Defendants in any ſuch Action or 
« Suit, ſhall and may either plead Not guilty, or 
_ © otherwife make Avowry, Cognizance, or Juſtifi- 
cation, for the taking of the ſaid Diſtreſs, making 
* of- Sale, or other Act, by Virtue of this Act, al- 
< ledging in ſuch Avowry, Cognizance or Juſtifica- 
< tion, that the ſaid Diſtreſs, Sale, Treſpals, or other 


Thing, whereof the Plaintiff or Plaintiffs com- 


* plained, was done by Authority of this Act, and 
according to the Tenor, Purport and Effect of this 
Act, without any Expreſſing or Rehearſal of any 
© other Matter of Circumſtance contained in this 
© preſent Act; to which Avowry, Cognizance or 

«© Juſtification, the Plaintiff ſhall be admitted to re- 
« ply, That the Defendant did take the ſaid Di- 
£ ſtreſs, made the ſaid Sale, or did any other Act or 
© Treſpaſs ſuppoſed in his Declaration, of his own 


Wrong, without any ſuch Cauſe alledged by the 
* faid Defendant; whereupon the Iſſue in every ſuch 
Action ſhall be joined to be tried by Verdict of 


© twelve Men, and not otherwiſe, accuſtomed in 
other Perſonal Actions; and upon the Trial of 


© that Iſſue, the whole Matter to be given on both 


* Parties in Evidence, according to the very Truth 
of the ſame” 3 Zac. 1. c. 10. ſe. 3. 
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21. In an Act 3 Fac. 1. c. 10. for the Rating and 
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22. In an Act 21 Fac. 1. c. 20. to prevent and re: 
form prophane Swearing and Curſing, there is this 
Clauſe: 


And be it further enacted, That if any ſuch Of. 
fender ſhall commence any Suit in Law againſt 
any Officer or other, for ſuch Diſtraining, Sale of 

* Goods, Whipping, or ſetting in the "Stocks, the - 
© Defendant or De Defendants may plead the General 
Iſſue, and give the Special Matter in Evidence to 
the Jury at the Trial. 21 Fac. 1. c. 20. ſeld. 2. 

23. In an Additional A& 20 Car. 2, c. 7. againſt 
the Importation of foreign Cattle, there are theſe Two 
following Clauſes: 

And be it further enacted by the Authority 
< aforeſaid, That if any Action, Bill, Plaint, Suit 
or Information, is or ſhall be commenced, or pro- 
* ſecuted againſt any Perſon or Perſons, for any 
Service or other Thing made or done, or to be 
made or done, by Virtue or Colour of this, or the 
* aforeſajd Act; and upon the Trial of ſuch Action, 
* Bill, Plaint, Suit or Information, it ſhall not be 

proved to the J ury that ſhall + the fame, that 

the Cauſe of 441 Action, Bill, Plaint, or Suit, or 
Information, did ariſe within ſuch County where 
ſuch Action, Plaint, Suit or Information is laid 
and tried, the Defendant and Defendants ſhall be 
found Not guilty, without having Regard to any 
Evidence given by or for the Plaintiff, Informer, 
* or Proſecutor. 

And be it further enacted bs the Authority a- 
* forefaid, That if any Action, Bill, Plaint, Suit, 
© or Information hath been, or ſhall be commenced 
© or proſecuted againſt any Perſon or Perſons, for 
any Seiſure or other Thing done, or made, or to 
* be done, or made, in Purfuance or Execution of 
this, or the aforefaid Act; fuch Perſon or Perſons 
* fo ſued in any Court whatſoever, may plead " 
ö Gene 
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General Iſſue, and give this and the aforeſaid: Ack | 
in Evidence for their Excuſe or Juſtification. 
20 Car. 2. c. 7. ſed. 7, 8. | 
24. By an Act v2 Car. 2. c. 2.3. for a Grant of 
certain Impoſitions upon Beer, Ale, and other Li- 
uors, for the Encreaſe of his Majeſty's Revenue 
| his Life, it is provided, 3 
That if any Perſon or Perſons ſhall at any Time 
© be ſued or proſecuted for any Thing by him 
© or them done or executed in Purſuance of this 
Act, he or they ſhall or may plead the General 
5 Iſſue, and give this Act in Evidence for his De- 
© fence. 12 Car. 2. c. 23. ſe. 35. and the like 
+ Clauſe in all other like Acts. 

25. For the Relief of Collectors of Publick Mong, 
their Aſſiſtants and Deputies, by 13 & 14 Car. 2. Fo 17. 
it 18 enacted, 

That al Collectors, and other Perſons who kive 

_ © levied or collected, or ſhall levy or collect any 
Sum or Sums of Money, or other Act done or 
* ſhall do in order to the fame, by Virtue of any 
© Act of Parliament now in Force, or of any other 
Act, Order or Ordinance, allowed to be put in 
Execution by any ſuch Act of Parliament as afore- 
1 Kad; and who is, or ſhall be ſued for, or concern- 
the ſame, by any other than the King's Ma- 

« je „his Heirs and Succeſſors, he or they may 
« plead the General Iſſues, and thereupon give the 
Special Matter in Evidence for his Excuſe and 
Juſtification : And that all and every ſuch Perſon 
and Perſons already ſued or impleaded for any the 

* Cauſes aforeſaid, may, notwithſtanding any Plea or 

* Demurrer already made by any ſuch Defendant, 
have Liberty to change ſuch his Plea, and to 
* plead the General Ifue, if he ſhall think fit ſo to 
do. 13©& 14 Car. 2. c. 17. ſee. 1, 
26, 
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26. In an Act 27 Car. 2. . for the better and | 


more eaſy Rebuilding of the Town 0 Northampton, 
there is this Clauſe 3 4 


And laſtly it is enacted, That if any Perſon 
* or. Perſons ſhall be ſued or impleaded for any 
Matter or Thing done in the Execution of this 
Act, or in Purſuance thereof, he or they may 
| < plead the General Iſſue, and give the Special Mat- 

© ter in Evidence. 27 Car. 2. c. 1. ſet. 11." © 1 
27. In an AQF4 Ann. c. 15: for making the River 
Stower navigable, from the Town of Maningtree in 
the County of Eſſex, to the Town of Sudbury in the 
County of Suffolk, there is this Clauſes . + 

And be it further enacted by the Authority a- 
< forcſaid, That if any Action, Suit or Information 
© ſhall be commenced or proſecuted ' againſt any 
© Perſon or Perſons, for any Thing that he or they 
< ſhall done or cauſe to be done in Purſuance of 
© this Act, and executing any of the Orders and 


FEE Directions herein mentioned ; all and every Per- 


< ſon and Perſons ſo ſued or proſecuted in any 
Court whatſocver, ſhall and may plead the Gene- 
ral Iſſue, and give this Act and the Special Matter 
in Evidence. 4 Anne, c. 15. ſe. 9 

28. And this is now'a uſual Clauk in all Afis of 
Parliament for making Rivers navigable, 
. Highways, erecting Turnpikes, and other Ads of the 
lite Nature. See alſo the Stamp- Acts 5 & 6 V. 3. 
Sc. That Deeds, c. are not to be received as 
Evidence till ſtamped, and the Conſtruction made 
therean. Caſes in Law and Equity, 1 Part, 365. 
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Of Boidence in Ackiont on the Caſe on Pro- 


ms, &c. ee 
2. Where the Confideration ſhall be proved or not 


327, 828. | „ 

3. Tis cueried if the Statute of Limitations may 
be given — on Non Aſſumpfit pleaded, ibid. 
294. and ibid. 283. tis held it cannot; and yet in 


may. ide ibid. 283. 

Where on Iſſue Non aſſump/it infra ſex, annos, you 
need not ſhew the Original, ibid. 284. 
43᷑. The Court declared their Opinion, That no 
Evidence of Account will maintain an, Indebitatus af- 
ſumpfit on Money delivered to a Factęr, who often 
have Diſcharges of greater Value, and ſo involve the 
Court, which they will not allow: Ex motipne Win- 
nington to alter the Viſne; and it was ſaid fo to be 
ruled in Guild- hall laſt Sitting. 2 Keb. 78 1. Lincoln 


Per North Ch. ]. | 

5. It was adjudged in the King's Bench, That-if 
an Action is brought on an Indebitatus afſumpſit, and 
the Defendant plead Non aſſumpſit, the Plaintiff can- 
not give in Evidence a Specialty to prove the Debt, 


becauſe he may ſue an Action for the Debt ground- 


dence 


| 1. - HE Conſideration muſt be proved. 1 Cro. | 
| 201. Smith verſus Hitchcock. Het. 50. Ano- 
after a Judgment, &c. See Caſes Temp. Holt, C. 7. 


Debt for Rent on Nl debet pleaded, tis held it 


verſus Parr. 1 Mod. 268. Farrington verſus Lee. 


as a Bond or a Leaſe by Indenture, and Rent arrear ; 


ed on the Specialty, but he ought to give in Evi- 


— 
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dence Matter of Contract or Recei 5 without Spe. 
cialty. Moor 240. Anonymus.. 0. 505., Bennus 
verſus Guyldley, &c. 

6. In an Aſumpſit for Money lent; and likewiſe 
for Money laid out to the Uſe of the Defendant's 
Wife Dum ſola. Upon Non aſſumpſit pleaded, the 
Defendant at the Trial offered to give in Evidence, 
the Infancy of the Wife at the Time of the Pro- 
miſe: Which the Ch. J. Treby (who tried it) doubt- 
ing of, it was referred to him by Conſent as a Caſe; 
who thereupon conſulted with the reſt of the 
Cys and Ten of the Judges being preſent, they 

that upon the General Iſſue, ſuch Evi- 
rocks hath been of late admitted. And the Chief 
" Juſtice in giving his Opinion faid, twas true that 
in the Books ſuch Reſolutions are not to be found ; 
for that Actions on the Caſe have not been fo 
common till of late, And that as to the Obyection, 
that the —— may at this rate be ſurpriſed, who 
may be ſup to come prepared to prove nothing 
bar! his Debt 3 the ſame Objection might be made 
againſt allowing Payment to be given in Evidence, 
in Caſe of an Aſumpſit in Law, (admitting there 
was a Difference between an expreſs Aſumpſit and 
an Aſumpſit in Law; and that upon-an expreſs Spe- 
cial Aſunipſit, Infancy cannot be given in Evidence 
upon the General Iſſue) yet he ſaid, That ſuppoſing 
in this Caſe there had —3 an Expreſs Aſſumpſit to 
pay the Moncy, or the Money laid out; this had 
been void, it being no more than the Law implied 
upon che lending and laying out. And he fur- 
rher ſaid, That the Promiſe of an Infant is abſolutely 
Void, (as ſuppoſed to be made without due Conſi- 
cleration:) But a Bond taking its Effect by Sealing 
and Delivery, is conſequently a more deliberate Act; 
and therefore is only Voidable. Darty verſus Searcher, 


LS I Salk, 15 


7. Where 


The Law of Evidence, 157 
F. Where on Non aſſumpſit, à Condemnation in a 
Foreign Attachment may be given in Evidence, an 
where it muſt be pleaded, ſee the Caſe of Brook ver- 
ſus Smith, at Niſi prius in Middleſex, coram Holt Ch. 
Juſt. 1 Salk. 280. viz. In an Aſumpfit, Evidence was 
given, That the Debt was attached by the Cuſtom 
of London, before the Action brought, and a Con- 
demnation had thereon before Plea pleaded; and it 
was urged, that this ſhould relate ſo as to defeat the 
Action. But it was ruled per Cur. That if an At- 
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tachment and Condemnation be before the Writ R 


purchaſed, it may be given in Evidence on the Ge- 
neral Iſſue : Becauſe it is an Alteration of the Pro- 
perty before the Action brought. But if the At- 


rachment only be before the Writ purchaſed, it ought _ 


to be pleaded in Abatement of the Writ: And if 
the Condemnation be after the Action commenced 
and before the Plea pleaded, then it may be pleaded 
in Bar; but ſhall not be given in Evidence on Non 
aſſumpſit pleaded, for that the Property is not altered 
until Condemnation. See 1 Salk. 280. 

8. In an Action on the Caſe for Money had and 
received to the Plaintiff's Uſe, upon the Evidence it 
appeared that the Plaintiff was Executrix, and that 
the Money was paid to the Defendant, as due to 
her; and that the Plaintiff was Nonſuited ; becauſe 
the Action ought to have been brought by the 
Husband and Wife as Executrix: For it being 
paid without any Authority from the Husband, it 
remains as a Debt due to the Executrix ; and if 
the Husband dies, the Wife may bring an Action 
for it: But if the Money had been received by Au- 
thority from the Husband, then it had been as his 
Receipt, and as his Money, and the Action might 
well have been brought in his Name, and the Mo- 
. ney would have been Aſſets in her Hands. Q. 1 Salk. 


282. | 
; * If 


1 


of an Heir; for he ſhould have pleaded Plene Admi- 
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be Law of Evidence: "= 
uf a Husband and Wife cohabit, and the Wife 


* ſeparately, her Contracts ſhall charge the Hus- 
OW, band for Cohabitation is ſufficient Evidence of No- 
tige, 6 Mad. 162. a nnn ad 


Ber. 


10. An Tudebitatus afſumpfit was brought for 20 L 


. Exccutor to William Burroughs, for ſo much of 
the faid William's Money, had and received by the 
| Defendant in his Life-time ; whereupon the Plaintiff 


had Judgment by Nil dicit ; and upon a Writ. of 
Enquiry, the Plaintiff not being provided to prove 


- the Debt, (ſuppoſing it to be confeſſed- by the 


Judgment) the Jury found but Two-pence Damages. 
Veniris moved to ſet aſide this Writ of Eaquiry. 


770 22 Cu. This being in an Action upon the Caſe, which 
7 in Damages, the Debt ought to have been 


. aud ſo let! it ſtand. 1 Ven. 347. Reve ver- 

fue Cropley. 
371. Per Cur. If an Executor ſuffer Judgment © 
him by Default, upon executing a Writ 


80 
of Enquiry he mall not give Evidence of Want of 


Aſſets, for he is eſtopped, as if it had been the Caſe 


niſtravit, or ſpecially what Aſſets he has. 6 Mad. 
308. Treil verſus Edwards. ; 
12. In Aſumpſit for 20 l. Debt, upon the Evi- 
dence it did appear, that Part of the Money was 
id, and the Judge did heſitate, if the Phintif 
fp not failed in his whole Caſe, becauſe the Con- 
ſideration is not as he hath made his Caſe to be; 
but after he was ſatisfied the Law was otherwiſe, 
and gave Direction that the Plaintiff ſhould recover 
the Reſidue of the Money not paid; but it ſeems 


otherwiſe where the Conſiderations were ſeveral $ as 


for the Price of a Horſe fold to the Defendant, and 


6 tor Money lent, and one Action for both; there 


2 both 
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OS The Defendant pleaded Nov affumyft e et 


Trial before Hale in Middleſex, he permitted the 
Defendant to give in Evidence that he was under 
Age at the Time of the Promiſe ; on which the 
Plaintiff was nonſuited. 2 Lev. 144. Seaton verſus 
Gilbert. 2 Keb. 851, r 3 K. 
798. Tapper verſus Davenant. 

14. Feme Covert may plead Non affum/it, and 
give Coverture in Evidence, becauſe Co N 
it no Promiſe; fo ſhe may plead Non eff Fadtum to a 
Bond, and give Coverture in Evidence. 6 Mod. 290% 


19. In an Aumpſit for 10 l. None in and Non 
aſumpſit pleaded, and the Judge gave Way in this 
_ Caſe to prove Payment before the Action brought; 
which if the Defendant can do, then there was no 
Conſideration to charge him in this Action. eh 71. 
Blesbie's Cale. ; 
16, In A for Wares ſold, it appeared upon 
the Evidence, Part of the Wares were delivered 


after the Time in the Declaration mentioned, yet 


the plaintiff did recover for the Reſidue; ſee by me 
in theſe Actions for divers Wares ſold, (where the 
Parcels do not appear in the Declaration) how the 
Defendant in another Action brought for the ſame 
ſhall defend himſelf, and it ſeems he ſhall plead this 
Recovery, and aver it to be for the ſame Wares for- 
merly ſued for; and then give in Evidence in the 
ſecond Action that Proof and Evidence given by the 
Plaintiff in the firſt ; for therein the Plaintiff” doth 
and ought to prove the Parcels fold in particular, 
which are laid generally in the Declaration, and by. 

that Means it will appear to be the _ Clay. 1 N 
1 verſus Porne. 


17. In 


W 
0 


8 The Law of Evidence: by 


four Men, and the Evidence 
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15. In an Aſumpſi for 10 L due for Corn fold tg 
the Sale to be 
made only to two; this was ' holden. againſt the 
Plaintiff that he did not prove his Cafe: Clay. 114. 
Anonymus. | 18 

18. Aſumpſit for the Price of a Beaſt, the Plain- 


tiff declared that the Agreement was to pay ſo much 


as the Beaſt ſhould be reaſonably worth, and the 


Witneſs proved the Agreement to be, that the De- 
fendant would give Content for it; and this was ruled 


Evidence to prove the Promiſe laid, and in 
common Senſe the Words amount to ſo much. Clay. 
148. Bland verſus Tenant, 


19. If a Maſter always gives his Gs Money to "2. 


buy his Markets with, it is good Evidence to diſ- 


the Maſter in an Action brought againſt him 


for Goods taken upon Truſt by that Servant. Per 


Glyn Ch. J. Mich. 1658. at Guildhall, Sir Thomas 
Rouſe*s Cale. T. per Pais 181, + 

20. An Indebitatus aſſumpſit was brought by one; 
the Defendant gives Evidence that another was Part- 


ner with the Plaintiff at the Delivery of the Wares, 


and the Plaintiff was nonſuited. Franklin verſus 
Walker, Norf. Lent A. 1667. Per Moreton. Contra 
in Treſpaſs, for there Jointenancy muſt be pleaded. 
T. per Pais 187. 

21. In an Jndebitatus for carrying of Herrings * 
the Evidence was, that the Plaintiff was a Porter 
at Tarmouth, and when Herring Ships came home, 
he went (of his own Head) and carried up to the 
Defendant's Houſe, with other Porters, 1 many 
Herrings; and good, by Twiſden Judge of Aſſize. 
Norf. Sum. Al. 1662, Jermin verſus Lucas. T. per 


Pais 181. 


22. In an Action upon the Caſe, upon a Promiſe 
to deliver to the Plaintiff in London ſo much Money 


when he delivered him ſo many Broad Cloths there; 


2 the 
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other; and the Court inclined to think the Evidence 
maintained the Declaration upon this Iſſue. Ado. 466. 
, Chiny verſus Hatos. 


+ ſhould be given of an Agreement for the certain 
Price, Lihould direct ĩt to be found ſpecially. 1 Md. 
727 Den verſus Norris. 


P pleaded, an expreſs Promiſe muſt be dee, 
10. Jabwſen verſus Nic. 1 

28g. In an Action on the Caſe, for ive Profits of. 
4 the Office of Maſter of the King's Wardrobe, it was 


© Defendant z but it is a good Evidence for the Da- 
mage, to ſhew the Profits of the Office | communibus 
Anis. 2 Ven. 170. Earl n verſus The 


Lord Preſton, 
hon A ſown ifs "in 


2086. In an Action grounded. 
Law, Payment before the Action brought is D 5 
to be given in Evidence upon Non aſſumpfit. 
where the Action is grounded upon a Special fr 

- miſe, there Payment or any other legal Diſcharge 


5 muſt be Pane, . '1 Med. 210; Fits & ab Yeung 


Fresſtone. 

27. An Ache a? N Caſe was brought on 
Aummpfi to ſecure Goods from Perils, thoſe of the 
Sea excepted : Oe EEE Hurt 
that in Aſumpſit in Fact, on a Non aſſumpſi 

2 Releaſe cannot be given in Evidence 3 . away 
the Aſumgit, but only in Mitigation of Damages ; 


ed 


23. Per Twiſden, If an Indebitalus a geg, mould 
be brought for 20 l. for Wares ſold, and no Evidence 


24. In a Quantum meruit for Rent, and Non aſs 


RA Rel Aunzit in Lav, and a Nen Ap i plead-. 
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Ayia of evizence: — 568,” I 
ith Defchdne. "pleaded" Non afſumpfit, and it was” 
found by ſpecial Verdict that the Afſumpſit was, That 
the Plaintiff ſhould deliver a certain Number, of 
| * Broad Cloths, ſome of one Colour, and ſome of an- 


ſaich in an Action of this Nature, that it is not ne- 
+ ceflary to ſhew every particular Sum received by the 
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ſuch a Ship, which Ship, happened not to 4 e. 
within two Years after 2 Promiſe made; and 5 


and not within the faid Clauſe of the Statute :,For 
that by Poſſibility the Ship might haye return'd with- 
in a Lear; and tho by Accident it happened not 


N 5 "=. * . * 
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ed it ms becauſe it takes away ſump. Pot 
ſays: the Y Reporter, Ife in an umpſit either in 
Fact or Law, on 2 Nen 7 leaded, can Per- 
. formance eden in e 1d 2 256% Baron | 
verſus Clant. 


28. In an np in e of the Mar- | 


riage of his Daughter, on Nen afſump/it pleaded,” Ex- 
oneravit cannot be given in Evidence, to. diſ 


che. Fromiſe, but only in Mitigation of Damages ; 


but it ought to be pleaded, * + 2 2 $1. 
re verſus ca n ** 

29. Treby Ch. J. related a Giſe on "the. Miſe of 
" Statuteof Frauds, which ſays, That ng Action ſba!l 
- be: brought upon any Agreement that is not to be Per- 


formed within one Near from the Making thereaf ; un- 
15 it be in Mriting. The Caſe: was, a, parol Pro- 


miſe was to pay ſo much Money on, the Return of 


ther this parol Promiſe was yoid by the Statute, of 


Frauds, was a Queſtion, before all, the Judges, and 


they were of Opinion, That the Promile was good, 


to return within the Time, yet Sc, And they ſaid, 

That the Clauſe of 85 e Statute extends only to ſuch 

Promiſſes, where by 

Party, the Thing is not to be 

Tear. 1 Salk, 280. 
- 30. Though in a Collareral 


rte med: within a 
Brand, ahi by 


the S/atute.of Frauds and P equries. mult. be in Wri- 


ting, though the Note — not be ſet forth in 
the Declaration, yet it muſt be given in Evidence. 
7. Jones 1g. Caſe peri ae wo Ea u. SP, Roy. 
Sadie ©, * 72 N Se" 2 vets » 
COPEL 8 4, 5 * 3 5 ** * In 
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Defendane pleaded the Statute of 1 Fac. That no 


Bill was delivered, under his Hand. Per Cur. This 


Statute may be given in Evidence on the General 


I ſſue Non Anh. ShAD. 235. Miliner, an Attorney, 
. * Cretodall. 


n e in n e Nen, on N32 deter pleaded,. 
3 of Limitations may be given in Evidence; 


for the Statute has made it to be no Debt at the 
Time of the Plea ;. the Words whereof are in the 
Pwr tory But in Caſe on Nen ffump}t plead- 
ed, che ſaid Scarute bas been refuſed in Evidence. 


dr Time of the Promiſe, Per . Ch. 1 Salk. 
3 276. e 
| 33. Debt ier Rent, if dr Defendant pleads 
| Ing ger Dill, & fic nil Deber, a Releaſe or Pay- 
ment is good Exidence; for it roves there is no 
Debt, Which is the Iſſue to be tried, (See Cro. Eliz. 


5 Lobos) unde if che Defendant. pleads R- 


Raſurs, (for. that appears by the Deed. itſelf, )- 
Holz Chief, Juſt. Gallnwq ve Sujch, * 


15 en on. a Trial at Bar, the uw 
of Limitations "was inſiſted on, and theſe Points 


f NS. ruled by the Court. 1. That the Poſſeſſion 
of one Jointenant is the Poſſeſſion of the other, ſo 
* fur as to prevent the Statute of Limitations. 2. That 


be upon the Land; unleſs there be ſome ſpecial Rea- 


be given in Evidence againſt him, but not 


his Alienee. 4. That the Recital of a Leaſe; in 6 
Deed of Releaſe is good Evidence of ſuch 


was „ a; tir.” | 4263 - — 4B 
5 f ee for Fees, c. the 


ee paſt; aht Nm 


hes © fs non et Fattum, nothing elſes . Evidence 


a Claim or Entry to prevent the ſaid Statute, : muſt | 


bon do the contrary. 3. If one makes an Anſwer in 
Chancery which is 0 to his Eſtate, it may 


N __ the Releaſor and thoſe that claim under kms $5 
M 2 . but 
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others, 
e e 5. Jo 


or og levies 4 Fine, ch the Jointi 
1 1 1 nor amount to an Ge of th of the other Win. 
ray > g's was aid b Pyle, chiles of Lan, 
A ow”: not denied . by #2 ane, Thät on a Special Re- 
1 2 alete in Declaration, that a ny 
1 be given. in Evidence: But on” fals fe + 
WS hee it Was Time 1 
3 2 | Bye be given. in Buden Sid 268. 8 

8 . gy. ray. - 44 2 2 W 

3 36. On an Aſumpſi in Conde kei the Pla | 
>: 1 would deliver to F. S. e rs of, . 
1 0 pay fr it on Requeſt, if 7. f 

1 bon hae he did deliver it; 45 "did na jy e 
BE. 7 and that he 1 xd. the 


. 


LEES e the Dying ML Day 
25 * 5 Twi ji aud BHnabam, the Defendart old 
e 1 Put Phiriff to prove the R Requeſt Sue a 
8 ges would not ſulfer it; for the R Was tra- 
We, Lene and not being craverſe 15 acimirted, "hd 


* 1 
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3 5 _ 7 85 AUNT, 

7, oh ay on” Requ 1 he Sede on ee 
1 5 5 2 . and See in Evidence a Promiſe 
1 meien when 81 is created on Account 
4 Khich ves . for there the Time is er abun- 
Aanti; but here the Action is founded on the Con- 
= tract, otherwiſe; * che 9 wrſiic 
aa re Hill, 3 . K. ka cord . 
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33. 

. 4s 10 , * 7 e 10 

it in 8 e to W on 7 . _ SY 

15 b his Witneſs it did appear, that a erg Time Fas 37, 

was given for the Payment of it, and thotgh this 

Fe Time was was paſt long before this Action 9 

braught, yet now it was held a Failure in the Proof . 7 
of the . a ; he had lid it. C. *. 


39. In 8 20 L. u "Account, u „ 
3 . e appear t S Ao Sum cM * | 

2 30 1 it was ruled againſt the Plaintiff and be 
was nonſuited; and the Judge held, Where an gc. 
tion is for 10 ,. upon a Contract for a Horſe, and _ - |, | 
5 1 
| or twelve Pence, in this Caſe. it ſhall ' be 
oma be Oi. the Plaintiff; and cited the O Ne of | 8 3 
Baron, to be ſo; but for the „ 

5 7 PNG re Counſel, he was conterited à Speci Ver- 
n 1 aboye 41 . ance ge 

inſt the -Plainti nata in afſun@/it, , 3 
= only n "for ik 
a Caſe, if Debt bad been brought, it is Lear, 663 

* cauſes he doth not hit the Stack, it it ſhall: be a. 85 1 

-- -. gainft * th, oe Gay. 2 eee Cale.” e 
; \ 53> "4h an umpſit upon 8 f 5 
dd Nen aftany/ pleaded, 8 Plaintiff proche a 
* 8 ſigned, ys Seal, whiC 77 892 e 
A t, to prove. his Caſe ; D i no | 
FFC = Fe 
Have declared, aaa, Indebitatus Aang Se. and u: 
es J l the Plantiff was urged to be nonſuit.” Clo. {42 
n ee yarkis Emerſok's. .. rs 
ne Upon Aſump/t on we: the Proofs). 1 

14 4 at the 2 Servant did demand ſuch a Sum 
put, Sc. of the Defendant, who did acknowledge 


26 and 77. WAS holden ae . 
"M3- e 42. In 4 


166 en it See 5 
442. In an fm computaſſers the Evidence ſhall 
not be on the Value of the Goods, but on the Ac- 


. "Count only. Lab 169. Mood verius Witherick. 


413. On Indebilatus afſumpſitifor 7 50 l. laid out by 
* the Plaintiff for the Uſe of che Defiant, upon 
Mon aſſumpſit pleaded, there was a Trial at the Bar; 
and the 2 was, That the Defendant and an- 
other, now deceaſed, farmed*the” Exciſe, that the 
Money was laid out by the Plaintiff on the Behalf 
of "the Defendant and His Partner z and that the De- 
fendant promiſed to repay. the Money out of the 
firſt Profits he received. The Promiſe here was not 
to pay the Money abſolutely, but {ub mode, ſo that 
the Evidence did not maintain the Action; and 
the Plaintiff was nonſuitedd. 2 Med. 279. Ti Yer 
verſus Wardoup, '. 
44. The Plaintiff EY le That the Defendant | 
in Conſideration the Plaintiff would forbear his Suit 
againſt J. S. for eighty Pounds which J. S. did owe 
1155 the Defendant would ſee him paid, and the 
Evidence proved that F. S. did owe the Plaintiff 
forty Pounds; and it was holden, That the Evidence 
did not maintain the Declaration. Clay. 111. Har- 
grave's Caſe. 5 
45. In an Action upon a Nene 105 Declara- 
tion, That the Defendant did aſſume and promiſe 


tat the Defendant would not ſue the Plaintiff. And 


the Eyidence was, That he would forbear his Suit. 
And this by the Judge doth ſuppoſe a Suit already 
begin, and ſo doth not maintain the Iſſue; and upon 
this the Plaintiff was nonſuited. Clay. 2. Anonymus, 


46. The Plaintiff, declares, that whereas there 


Was an Iſſue joined in Ejeſtione firmæ, brought by 
the Leſſee of the Plaintiff againſt. the . Defendanr, 


which the Leſſee intended to try at the next Aſſizes, 


in Conſideration the Plaintiff and his Leſſee at the 


Aſſiaes would forbear to TO their Tide, and 
| give 


che Law of Evidence. 16 
give but weak Eyidence againſt the Defendant, he 
promiſed to pay him a certain Sum of Money. On 
Non aſſumpft pleaded, there was a Special Verdict, 
which found ths unf in all Points, only there 
were two Iſſues joined in the Suit, and thæ Amit 
was in Conſideration of Forbearance to enforce the 


Title at the Trial of both Iſſues; and it was ad- 


judged for the Plaintiff, becauſe it is ſaid in common 
Parlance that the Defendants have joined lfue, Mo. 
3 51. Blæcheuel verſus Eyre, S. C. 1 Cro. 831. 
47. The Plaintiff had taken a Diſtreſs for Rent, 
and the Petendant- promiſed, if he would re-de. 
liver it to him, he would pay the Sum demanded 
for Rent; the Piſtteſs was F Jclirered, and now he 
ſued for the Money upon the Promiſe, and the 
Plaintiff in this Cale was put to prove there was 
Rent due, Sc. Nota; For I did doubt becauſe 
the Defendant bath Benefit by Re-delivery of the 
Diſtreſs, -&c. ergo; C9, 139. Sir Tho. Gower verſus 
WWilkinjon. * | 
48. In an AA dn 1 hie Caſe ol mutual Piotaifes | 
ol Marriage, on Non affumf/it ' pleaded, you may 
give in Evidence any lawful” Impediment, as being 
within the Levitical Degrees, for this voids the Pro- 
miſe, but a Præ- contract cannot be given in Evi- 
dence. 55 Mod. 411. Harriſom verſus 0 9 
49. Upon the Evidence it appeared, The: 'Defen- 
dant had a larger Legacy given him by the Will of 
F. S. than the Plaintiff did like of, and the Deten- 
dant in Conficleration the Plaintiff would forbear to 


8 move the Teſtator to make an Alteration. of his Will, 


did promiſe the Plaintiff ten Pounds, and he Wed 
he did forbear, c. and did aver the Teſtator had 
Goods to the Value of 100 J. and he was conſtrained 
to prove this, as Part of his Caſe. «I nota; Tho 
2." be a greater Sum averred than needed. Clay. 1329. 
5 SA. 5 
75 „ 50. By | 
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650. By Mountagut Chief: Juſtice, If a 3 of 


. L to h Daughter's Husband to 
give bim a Child's Portion, 


© Children is certain en * and it is known how 
much every Child jo W 


2 2. 10 an Action 


« che Cake ir the Plinrif 


. was. indebted. to the 


eh en 1130 7 1 8 the Defendant 


to pay the Plaintiff 1114 l. in 


of the aid Debt, and after J. b. pays e ee 


100 1. Part thereof, and aſter in Conſidetation that 
the Plaintiff would forbear the ſaid 64 7, the Re- 


Sum which was then due, aſſumed and promiſed to 
pay the ſaid 644, and avers Forbeatarice arcordingly, 


and that J. D. has paid the Defendant the aid 64 J. 
The Defendant: pleaded. Now afumpſit 3. if the Pro- A 
miſe is proved, the Defendant cannot give in Evi- 


dence, That J. D. has not yet paid him the 64 J. 


becauſe the Iſſue is only on the Promiſe, tho otherwiſe 
of Action. Mi. 16 Car. | 
B. R. Achudged between Holditch and Broderidge, 


there would be no Guile 
by rhe Opinion of all che Judges in Serjeantt-Inn 


the - by. che Cuſtom of 
| Londen: the Evidexice” baer the Wife and the 


. 10% A. 


— 


mainder of the 1114 J, until Y N. paid him bare 


| BY in . beſides Jaues and my Lord Littleton, 


Wpo ſee med to be of another 8 and they 


fat 


2 "Fn I urged that there was in all Actions a Ge- 


Neon aſſunpſi; for he cannot plead Not guilty: But 
pn i ether Side „it was fald, That the Payment 
+ bf- the 64 . by J. D. might have been traverſed, 
ad then ee 2 Rol. 
VEL, S | 

592 Ih 


— ons 


ue, which: would put the whole Declaration 
= KI and Yar. there is no General Iſſue here but 


d, That chis Was like an Action of Coyenant, | 


„ Ai © 
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| en an Ang by himſelf to pay a Debt of the Te- 


Executor had not Aſſets in his Hands at the Time of 
; 5 - the Promiſe, he may pive it in Evidence, and ſo help 


not to be Law. 2 Rol. Ar. 684. 5. 


pleaded nen afſumpſit infra ſer Yet; on which Iſſue 
was taken. The Plaintiff proved a Debt of 9 J. due 
# ten Years before, and an Acknowledgment, of the 


the whiole,... Per: Hale, The Plaintiff was nonſuited, 
for the Acknoy! of the Debt is no more 
tan is done by the Plea, but there muſt be a new 


e Action hold; and here the Promiſe or Offer to pay 
5 J. gives no Action for the 9 J. Baſs verſus Smith, 


er Annes ante intpemral r is pred. uix. ſfuch a Day, 
Sec. There in Eyidenee you need not ſhew the Ot. 
Final; ſo in a Plene "Ad mſtravit, where the Date 
z mentioned upon Record, there you need not ſhew 
it in Evidence, though it were only by Way of, viz. 
5 bote. 272. Edwards verſus Thompſon. Vide 
ante, 131, 1 Salk. 278, 285, G. and Caſes . 
7 Holt Ch. Juſt: pa. 284. 4. Verd. 2996 
| 7 55. A Note had been made by the Belt ant o 
8 Phaintiff's Teſtator, above fix Tears before the 


——— brought, for Payment of Money; and upon * 


on- aſſumpfil infra ' ſex Annos e at the Trial 
beſts Holt Ch. bo # t gave Evidence of 


* 
. 
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ſtatot's, if che Creditor would. forbear till Michacl- 
mat; if the Defendant; plead Non aſſump/it, and in 
| Truth there was no Hebt; or if there was one, the 
himſelf.” 9 Ca. Bates Caſe, per Cate, this ſeems 3 


53. On an Irdebitatus for 9 1. the Defendant } 
Debt within fix Years, and an Offer to pay 5 J. for 


19219 Promiſe of the Debt within fix Years, to make that $A 


Suleoll Summer Aſſizes, 46685 T. per Pais 48: oz. 
| 64. On a Trial at Ni prius before Holt Ch. Juſt. e, 
ire 5 held by him, chat He Plea. Non afſump/it infra 41 
** -  fts Annos ante impetrat bis Original: Repl. All. infra © * 


a 
oy 1 


me 
; . 


„ 1 anna; | 6 1 
* 3 ell ee e Brolin, 1 


the . 


175 oh [OY of Evidente; 
14 a Promit made to himſelf after the Arreſt, and be- 
fore the Bill exhibited ; and whether this nde 
maintained the Declaration, Was the Queſtion': And 
the Caſe of Heylin verſus Haſtings was remembered, 
wherein upon Conference with all the Judges of Eng- 
land, it was held, That a Promiſe after the ſix Years | 
brings the Matter out of the Stattite of Limitations; 
that ownang the Debt does not go fo far, but is E- 
vidence of a Promiſe. . Note; Here the Declaration 
Was of a Promiſe to the Teſtator, and the Promiſe 
given in Evidence was to the Executor. And the 
Court ſaid, here the Executor might declare of a 
Promife to himſelf: But adjornatur. And in Hil- 
lary- Term, upon Copfereape with all the Judges, 
it was held, the Evidence did not maintain the De- 
cChlaration. 6 Mod. gog. Dean verſus Crane. Note; 
The Caſe of Heylin and gs! is alſo cited, 5 Mod. 
415. 
56. An Any was brought againſt fr: who 
pleaded Nor aſſumpſer. e, Annos, and Verdict 
1 was, that one of the Defendants did aſſume infra 
| er Aunos, and the other non aſſumpfer?, And it was 
3 moved, That no Judgment could be given | 
the Defendant. againſt whom the Verdict 
found; for this is an Jndebitatus aſſumpſit for Goode 
fold, and it is an entire Contract, and they muſt all 
3 be found to. promiſe, or elſe it is againſt the Plaintiff. 
Torts are in their Nature ſeveral, ſo one Defendant, 
1 may be found Guilty, and the other Not guilty; 
baut it is not ſo in Actions grounded upon Contract. 
3 Pollexfen Ch. J. Powell and Rokeby were of Opinion 
| in this Caſe, That the Plaintiff could not have Judg- 
ment. Jentris inclined to the contrary ; he admit- 
ted, if an Indebitatus Aſumgſit be brought againſt four, 
and they plead Non afſumpſ. and found that ont of 
them, aſſumed, this. is againſt the Plaintiff, for be 
fails in his Action. But in the Caſe at Bar it may 
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The Law of Evidence; at 177 j 
be taken, that they did all promiſe at firſt, and that 
one of them only renewed the Promiſe within ſix 


Years: The Plea of Non 'aſſumpfit infra ſex. Aunos, 
implies a Promiſe at firft ; and if one ſhould renew 
| his Promiſe. within fix Yes, it is Reaſon it ſhould 


bind him, and the Plaintiff muſt fue them all, or 


elſe he will vary from the Original Contract. But 


the Chief Juſtice ſeemed to be of an Opinion, That 
if the Promiſe were renewed within fax. Years, yet 
if not upon a new Conſideration, it ſhould not bind; 


and if there were a- new Conſideration, the Action 


will lie againſt him that promiſed alone. Sed Queres 
for . common Practiſe is upon a Plea of the Sta- 
mute of Limitations, to prove only a Renewing the 
Promiſe without any further Conſideration ; but a4 
bare owning the Debt is not taken to be ſufficient. 
Alert, if the firſt Conſideration, upon repeating the 
| Promiſe within fix Years, be not enough to raiſe a 
new Cauſe of Action? Judgment was given for 
the Defendant. 2 Vent. 151. Bland verſus Haſſerig 
S... ; 
57. An Action on the Cal Was broth againſt - 
Executors, they were at Iſſue, upon Nothing in their 
Hand: It was given in Evidence on the Plaintiffs 
Part, That a Stranger was bound to the Teſtator in 
100 J. for Performance of Covenants, which were 
broken; for which the Executors brought Debt 
the Obligation, depending which Suit, both 33 
ſubmitted themſelves to the Arbitrament of 4 and 
B. who awarded, That the Obligor ſhould pay to 
the Executors 70 J. in full Satsfaction, Sc. and that 
the Executors ſhould releafe, Qc. which was done 
accorcdingly ; and. it was agreed by the Court, That 
by the Releaſe it ſhall be taken in Judgment of 
Law, that the Executors have Aſſets to the Va- 
lue of the whole 100 J. And although the Exe- 
cutors were compelled 80 the Award to make the 


Releaſe 
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112 - The Law of Evidence; 


Releaſe; yet it was their own Af to ſubmit them- 
ſelves to the Arbitrament. 3 Leon. 53. Anonymus, 
S. C. Dal. 8g. 

58. If this Clauſe, Et quod 1907 nulla bahet Bona 
"nf Catalla Taſtatorit, vel batuit die impetrationis bre- 
vis 3 vel unquam Ez be left out, the Plea re- 
© ferring only to the Time it is pleaded, Fayment of 
Debts har Suit, after the 8 of the 
Action, and before the Plea pleaded, if Iſſue be taken 


upon it, may be given in Evidence. 3 Livinz: 29. 


\ Hewnt verſus Fermingham: 
59. In an Action upon a Promiſe, hs Deſendant 
kae a Submiſſion of all Matters in Difference to 


Arbitrament, and an Award, Ec. the Plaintiff de- 


nied the Submiſſion modo & "forma, and Iſſue being 


] . joined thereon, the Evidence was of a Submiſſion of 
All Matters touching Accounts, and allowed good E- . 
vidence ; and becauſe the Plaintiff could not prove, 


that there were other Matters in Difference, but 


Matters Of Account, he was nonſüited; Hale and 


Mamard being of his Counſel. Aleyn 90. N 


1 verſus Rætulex. 


60. A Writ of Error was brought to ret. a 
Aalener given in the Palace Court on an Aſump- 
fit where, to prove the Conſideration, the Plaintiff 
was to prove an Arreſt, and becauſe he did not pro- 


duct a Writ the Defendant demurred to the Evi- 
dene, and upon that Judgment Was SS below.for 


the Plaintiff; upon Which a Writ of Error was 


brought and for the Plaintiff, in Error it was ar- 
That the Writs of the King's Bench are Mat- 


ters of Record, and ſo cannot be proved by any 


Thing but themſelves: And it was agreed by the 
Court, That the Writ ought to be produced at 
the Trial; but becauſe” the Arreſt” 1 confeſſed 


1 * 
4 


4 


by the Demurra,” the Fadgwent, was affirmed. - 
I Ds Fitzharris verſus "OP 87. S. C. Siderf. 


105. 
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05 4 Deca for Words beten! in 8 ; 3 
Preſence of A. B. and others, in Evidence I 

it is ſufficient to prove, that they ſpoken in l 


the Preſence of others only. Winkfeh and Cat, 

79 . Aſſizes. Norfolk 1662. Per Hale Ch. Baron, 
| T. per pais 180.” g.. 
" 0":o2, ea Declaration, Quart defendens Crimen 8 
- Imig ei Tmpoſutt, Sc. the Plaintiff cannot give i 3 
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8 1 Dont | but Acts, as Arreſting, 
Charg - him before a Juſtice of 
Peace 5 Felony. rs. verſus Edwards, Mich. 


134 Car. 2. B. R. e pals 180. . C. 1 Nb. 389. k 

"wo 282. Hayens verſus Rogers. a 

' In an Action upon the „ 
e ee erhury, againſt kim, | 

f f which was' acquitted Not guilty plead- 

ed,. it appe pared upon the ens, That the De- 

fendant as a J of Peace, and procured ſome 


as Witneſſes to appear againſt him, and his own. 
Name was endorſed upon the Indictment to give E. 
vidence. The Court agrecd, That this not 
make him a Proſecutor; for if a Juſtice of Peace 
knows any Perſon tliat can give Evidence againſt 
one that is indicted, he ought to cauſe him to do 
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1 Tho) Mis GY 
it. But it Was proved on the Defendant's Side, 
That this Indictment was drawn up by an Order of 

the Seſſions; wherefore Kehynge Ch. J. ſaid, That 
che Plaintiff deſerved to * bound to 1 good 
Behaviour for Bringing this Action. 1 Ns 47. 


4 Sri ion verſus Pitfield, S. C. 2 Keb. 52. 


4. In an Action on the Caſe for maliciouſiy i in- 
dicting and proſecuting the Wife for Felony, where- 


bt the was acquitted: Notaz per Holt Ch: J. To do 


the Buſineſs fully, the Plaintiff ought to have proved 
2 Copy of the Bill exhibited, and that it was found 
upon the Oath or Procurement of the Defendant; 
| #hie their Names upon the Back of the Bill is ſuffi- 
- cient Evidence of their being ſworn” to the Bill, 
_ though the Writing upon the Back be no. Part of 
the Record: But it may be proved, That the De- 
fendant was a Witneſs without having the Bill; but 
it were, I fay, more clear to have the Bill: And 
the firſt Part of the Defendant's Defence in this 
| Caſe muſt be to prove 4 Felony committed; for 
without that, it is impoſſible he could have a pro- 
bable Cauſe of Proſccution and here, becauſe no 
Dody was by at the Time of the ſuppoſed Felony 
* committed, but the Defendant's. Wife, who could 
not in this Caſe be a Witneſs: to prove the Felony 
committed, Holt Ch. J. allowed her Oath, which 
"ſhe made at the Trial of the Indictment, to be 
iven in Evidence to prove a Felony committed; 
otherwiſe, one that ſhould be robbed, Sc. 
5 50 be under an intolerable Miſchief ; for if he 
proſecuted for ſuch Robbery, &c. and the Party 
ſhould at any Rate be ned, the Proſecutor 
+ would be liable to an Action for æ malicious Pro- 
ſecution, without a Poſſibility of making a good 
Defence, though the Cauſe of Proſecution were 
ever ſo pregnant. To which Darnel for the Plain- 
_ tf . if Oath had been made freſhly * 
1 


done thereupon until the Defendant had ſubſequent 


FPallings out with the Plaintiff. 6 Mad. 216. J. a 


ſon verſus Browning & Ur. 


5. An Action on the Caſe was bibught 3 | 


liciouſly indicting the | Plaintiff of Barratry without 
probable Cauſe, ſetting forth, that he was dabito mo- 


ds inde exonerat; and at the 1 to prove the De- 


claration, he produced a Nolls ulterius praſequi by - 
the Attorney General: And the Ch. J. doubting 
whether this Evidence maintained the Declaration, 


and ſtrongly inclining that it did not, reſerved it 


for the Opinion of the Court; and he laid, That 


_ the entring of a Non pros was only putting the De- 
fendant fine die, and ſo far from- diſcharging him 


from the Offence,. That it did not 3 — any 


further Proſecution upon that very Indictment, but 
that notwithſtanding new Proceſs might be made 


out upon it; and ſure it is hard to allowa Man, 


that gets off by a Non pros, to maintain an A& 
for a ien Proſecution. Indeed, if he 


pleaded Not guilty, and the Attorney General had 


confeſſed it, that would have done; but he that gets 
off upon a Non pros, does not at all get off on the 
Merits of the Cauſe; and to maintain a Conſpiracy, 
it is neceſſary to lay and prove an Acquittal: So in 
an Action for ſuing for a great Sum in order to hold 


to extravagant Bail, the Plaintiff muſt ſhew what 


became of that Cauſe, in order to maintain his Action; 
and ſo is my Lord Hab. 
ſo much as a Nonſuit; for the Indictment ſtands 
ſtill in Force, and the Attorney General may make 
a new Proceſs upon it when he pleaſes: But he re- 
membered a Caſe about twenty Years ago, in which 
| Juſtice Windham directed for the Plaintiff on the 


ſame 


dne lm Evidence. - 27%... 
Fat committed, that Oath might be admitted aa 
Evidence of it; ſecus not; but here it appeared > 
Warrant was taken out immediately, but nothing 
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7 Che Law of erde 
fame. Point, and faid, he thought it hard even at 
that Time. 1 e the 7 TR | 
never has been any Proc er a Nolle proſequi,  \ 
per omnes: In Caſe: of Barratry „the Defendinc upon 
a Motion may have a Rule to have Articles delivered . 
to him, of the Inſtances, and the Proſecutor ſhall * 
not give Evidence of any Particular, but what he 
7 has given Articles of; 0 if the Proſecutor giyes 
| Wit no Articles, he ſhall give no Evidence. And at an- 
| 118 other Day, Holt Ch. T declared, That in all King 
2 Charles the Firſt's Time, there was no Precedents of 
5 a Nolle Prof on an Indictment: And Could quoted 
a Caſe in Hardres, where it was entered on Record 
on an Information, and held fo be a Dagger | 
it: And the Cor ſcemed all clear, that the Action 
did not lie, but 8 Rule. 6 Med. 267. Gad. 
. dard verſus Smith. 7. | 
6. In an Action upon the Cafe on i'Trover,. "was: 
found by a Special Verdict, That one Pepper wass 
pPooſſeſſed of Roſe Goods, and the Defendant found 
them, and Pepper made the Plaintiff his Executor, 
and chat the Defendant knowing them to appertaiinn 
to the Plaintiff, denied to deliver them unto him 
upon his Re queſt. And whether that were a 82. T 
- verſion N any other Act done, was the 2 
i ſtion. And all the Juſtices, Popham abſent, he d. 1 
| $58 That it was a Converſion by the ſole Denial. But 
being afterwards moved again, Popham. held it to, 
be no Converſion : But it was cited at the Bar, That 
23 Eliz. in this Court, it was ruled to the contrary: © | | 
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Et atjornatur. 1 Cro. 496. Eaſon verſus Newman, 
S. C. Goldſ. 152.8. C. Moor 460. and there it is # 
fid to be adjudged a Converſion in "Pophant „Ab. 
ſence, and cited to be fo adjudged. Moor. 8414. 
Tſaac verſus Clark.” ' Brown 17. Anonymus, Adjadged © 
b; Converſion. Aria 151. * verſus r A + 1 
wks | 
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2 ern ad, That it was the common Expe- 
ce, that the Detainer of Goods from an Owner 


che Law ot Evidence. 5 


after r Requeſt, is allowed for a ſufficient Exidence 
to maintain a Converſion: Whereunto Tanfyered, | 


it were not a Converſiohz yet 


in that Caſe, it was reaſonable to allow it for an 


Evidence * 1 


have Goods of mine lawfully by Finding or Bal 


ment; yet when I require en of ol 

no longer lawfully hold the them; and ad hr: when = hens 
Jou ſtill detain them from me, it 
Chaim them as your own, and fo 2 Hob. 


187. Agar verſus Liſke, S. C. not S. P. 1 Brown, g. 


that you | 


S. C. Hu. 10. But that Book ſays, Requeſt and 


Refuſal to deliver is good Evidence wo prove s Cot» 
 werfionz bit if it be found Specially, it Hall n 


be adjudged a Converſion. 
8. In an Action of Trover, Ec. to prove the 


| Converſion it was offered, That the Plaintiff did de- 
mand Satisfaction for the Corn; and it was ruled © 


good Eyidence, the Demand being to the Party 
himſelf who took this Corn, though the Corn itſelf 


"was not demanded, but Satisfaction. Quod nota, - 


Clayt. 122. Rookeby's Caſe, 


. In an Action of Trover and Converſion, no- 
thing was proved but a tortious Taking of the Cattlg 


by Gor of” Treſpaſs, and driving them away; and it 
was ruled a good Ground for this preſent Action, 
and a Converſion ſhall be intended; otherwiſe when 


he comes to them by Trover; there an actual Con« 


verſion ſhall be proved; Cl. 112, Beckwith verſus 


7s Che Law of Evidence. | 
That certain Treſpaſſers had taken theſe Oats from 


the Plaintiff, and brought them to the Mill to 


= — 


—— —-„-— 
nos OR 


— 
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make into Oatmeal, and the Plaintiff came to the 
| Miller? before any Thing done, and demanded the 

Oats .as his, and forbad him to proceed to make 
them into Oatmeal ; but the Miller did proceed for 
all that, and made it into Oatmeal; and the Judge 
directed ade J be a Combe in the Miller, and 
directed the Jury accordingly, although it was urged 
by the- Counſel of the Defendant, that a Miller was 

a publick Officer, and did but his Duty in this Caſe. 
And in this Caſe it was holden further, That if A. 
takes Goods from me, and theſe afterwards come 
to the Hands of B. by buying or otherwiſe, and he 
conyerteth them to his Uſe, Z. ſhall not be c 
to me without a new Demand made of them unto 
him, and a Detention afterwards, Clayton 57. Holaſe- 
worth's Caſe,, 

In an Action of Trover and Converſion of 
N ke Kine. Upon Not guilty pleaded a Special Ver- 
dict was found, that one Belgrave was poſſeſſed of 
thoſe five Kine, and put them to Paſturage with the 
Defendant, and agreed to pay unto him twelve 
Pence for every Cow weekly, as long as they re- 
mained with him at Paſture, and that afterwards 
Belgrave fold them to the Plaintiff, and he required 
== of the Defendant,” who refuſed i to deliver them 
to the Plaintiff, unleſs he would pay for the Paſtu- 
rage of them, for the Time that they had been with 
him, which amounted to ten Pounds: Afterwards 
one Foſter paying him the faid 100. by the Appoint- 
ment of Belgrave, he delivered the five Beaſts unto 

bim; and if ſuper totam materiam he be guilty, they 
nd for the Plaintiff, and Damages 25 l. and if, &c. 
then for the Defendant, Jones and myſelf (al ſenti- 


' - , bus cæieris Fuſtitiarits ) conceived, That this Denial 
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upon Demand, and Delivery of them to Foſter, was 
+» WI WET "4 th 5 5 3 
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: : A Gewebe. and that he may not detain the Cattle 


Yai, but is enforced to have his Action againſt him 
ho put them to Paſturage: And it is not like to 
. the Caſes of an Inn-keeper or Taylor: They may 
retain the Horſe or Garment Jelifered Gen until 
they be * * 2 Tru Fee 3 

or Kine or other e to paying 
Sin 6 weakly Sum, unleſs there be ſuch an Agree- 
ment betwixt them; whereupon Rule was given, 
that Judgment mould be entered for the Plaintiff 

3 Cm. 151. Chapman verſus Allen. 

2. In Trover at Niff prius, coram Holt, ©. & 
Upon Evidence, the Caſe was this: A Carpenter 
ſent his Seryant to work for Hire to the Queen's 
Yard; and having been there ſome Time, when he 
would go no more, the Surveyor, of the Work 
would not let him have his Tools, - pretending a 
' Uſage to detain Tools, to enforce Workmen to 
continue till the Queen's Work was done; and a 
Demand and Refuſal being proved at one Time; 
and a Tender and Refuſal after. Holl Ch. J. The 

very Denial of Goods to him that has a Right to 
demand them, is an actual Converſion; and not only 


Che Lam of Evidences 17 


him who bought them, until the 10/7, be 


Evidence of it, as has 'been holden ; for what "i 


Converſion, but an Aſſuming upon one's ſelf the 
Pro and Right of diſpoſing another's Goods? 
And he that takes upon himſelf to detain: another 
Man's Goods from him without Cauſe, takes upon 
| himſelf the Right of diſpoſing of them; ſo the 
Taking and Carrying away another Man's Goods is 


u Converſion: So if one comes into my Cloſe, and . 14g 


takes my Horſe, and rides- him, there it is a Cons 
verſion 4 and here if the Plaintiff had received them 
upon the Tender, notwithſtanding the Action would 
have laid upon the former Converſion, and the 
having of the Goods after, would go only in Miti- 

2 gation 
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Ag Eran * Defendant 


ron declared, and it was agreed, 
$4 N therefore not 


1 p p e * 43 ”7 
* 2 * * FR N nn * 5 nnn 
15 2 6 ** , N * . 1 1 * * 7 
* TAL q . F * * * i 
* l g 
= - 5+ 1 a * 7 „ * 22 Wor ® 
- : Wa 
- 5 4-3 
= x? , a4 x 
* * 


* * | . 


*. ebe kid ir dba ry 
5 * Damages; and he made 0 Acoount" of 


1 75 it . 


in the Queen; in be | 
And here one of che 8 in ay x toon 
8 il 7% the Defendant was found Not guilty 


> that, EIT ACTOR. reſt. 6 Mod. 212, 


** 
\  _ Baldwin verſus Cole. eee 


eee L 
"ol no, ſuffer a Man to ſmooth a Felony, and 
& for that which is a kind of Robbery. 
6 uitted or found 
the, Action 1 5 lie; and 
may be maintained againſt Mrs. Cory, 


5 who was, a as likewiſe was William Maynard, acquit- 
ted upon an Indictment of Felony for this Matter, 


but not againſt che Reſt. . Lord Chief Ba- 
That it ſhould not 
He in che Mouth, of the Party to fay, That himſelf 
gilt of the Tref- 

od dene De- 
of the Treſpaſs. 5 What the Law 
fouls be, if i apa red upon the Pleading, or 


py i. 15 hed appear 


4, =—_ found by Spec Vena. My Lord Chief 
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et out of dhe Declaration, that he might 
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Baron did alſo and it was agreed, That 


* . ph whereas William Maynard, one of. the Witneſſes for 
ute Phintifh, Was guilty, as appeared by his own 


Evidence, - zogether with 2 Defendants, gd 
a 


Man? for the Paint ay be was a 12 and 


=, * 
£4 92 Sal 
- — = o A Fe — w 8 
* , 
4 2 y 
GET . * , 
a 
4 - 7 L " 5 S 


9 


* "7 4 
: id - +5 
0 . % —— 
* = 
, 


— 


fox that he ſwore in his own Diſcharge; for that 
when theſe Defendants ſhould 9 


* Several Witneſſes were received and allowed to prove 


and declare the fame Things, 
that he teſtified now.  And- my Led Ching 


ſaid, 


EA 


Blandford, W ee ar Wy af i 5 
able to travel any farther, his Depofitions in Chan- 


Luttrel verſus G. I ede 
ee ur Eſq » 


F - 14. In Trover and a Converſions. upon Noe en 
\ ty, the Evidence was, That the Goods were taken 


. — in ee r Alen — Cu 


en Wiss, but bis Credit was' leſſened by W 


brought bg k him 


| lf but thoſe. 3 in 0 no Witneſſes. 


that William Maynard did at ſeveral Times diſcourſe 7 
and to the like Pur- 


Jowed as a direct vidence, yer it. might be made. | 


might be well gin | 
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7 Citixens of 


. | 1 


| 182 N e eee 
only in Court, the Deſendant confeſſed the 1 
of the Goods for Non⸗payment of Toll, kick, 
- Citizens GIN claimed by, Cuſtom, and the 
; Colcheſter. claimed to be exempt- by 
3 and the Citizens of E 
| Records, and Entries in their 


Charter of; Kin 


| Bk ke I oe Gn Be Kt, 


but in an Action on the Caſe for Trover — 


Iſſue; but the Jury were permitted to bring in a 
- Special, Verdict if they pleaſed 3, nevertheleſs they 
und a General Verdict for the Defendant, and 
| Toy of Cur given accordingly. V. Zones 340. 
„ Note; 
| by 1 Rol. Rep. 44. in the Caſe of Hill 
| and Pets, thar the Cuſtom w cle Toll may be 
pleaded ſpecially. 
4 F236; To an Action upo n che Cafe on Trover' for 
; Three butdrd Sheep tie firſt, of December, 36 Eliz. 


The Defendant. pleaded; That he was Sheriff of = 


> Phree hundrod 


- the: County of -Zancoln, and that I. & recovered a- 
gainſt the Plaintiff: One hundred Pounds; and 


ſhereupon a Heri Facias iſſued to leyy that Debt 


which Writ was returnable Craſtino Animarum 35 
Eliz. That this was delivered to him, being then She- 
riff of the aid; County, upon the _—_ of Hehe 3 

_ #7. to be executed; that he by hots 


upon the 20th) of OfFober 14 inal, the fd 


| ls 35 22 


F ill; but he 
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de La of Sbideves; - N 
for forty Pounds; Parcel er dig Aid One" based 0 
pars voi rt mas eee Hundred” ninety-tW- = 

eep remained in his Hands pro defet3u- Emprorum, 
—_ at the ſaid Day of Craſtin. Animarum he re. 
turned the faid Writ accordingly; and all — 
ter. The which is the ſame Converſion, r bye, | | 
that he conyerted them aliter wel ali modo.” And 
it was thereupon demurred: And after Argument, 
the whole Court held the Plea to be inſufficient. 
Firſt and Prineipally, becauſe he .doth not by his 
Plea confeſs any — . — and then the Traverſe 
t upom this Matter to have 
pleaded Not guilty, and have it in Evidence. | 
1 Cre.” 433. Aſene verſus Sanderſon. - 

17. In an Action on Trower ef Coed the De. 
ſendhnt pleaded Sale in the Market overt, whereby 
1 and it was held to be 

Plea; becauſe it amounts but to the General TE 
fs; and ruled accordingly; That if he did rot 
plead,” a Mbil dicit ſhould be entered. 2 C. 165. 
erat e Wem i 
18. In an Actien of Troper for. divers Losde er 
| Corn, the Defendant by Plea entitles himſelf unto 
them as Tithes ſevered ; and becauſe the Plea” a- 
mounts but to a Not guilty, the Defendant demur- 
red, and ſhewed for Cauſe,” that the Plea was there. 
fore not good. Henden, Serjeant, would have main- 
tained this Plea, becauſe it concerns Matter in the 
+ Realty, vi. Tithes; and Title is pleaded, 'as it 
were 4 Confeſfion"of the Poſſeſſion in the Plaintiff, ' 
e an 

n ſed non allocatu/; for chis Action com- 

— — and a Plea which amounts hut 
bers Generhl Wie b not ale, it being ſpe⸗ 
cially ſhewn for Cauſe of Pemurter; wWhercußem 
| Fichout Argurnent it was edel fer che intiff,.. 
3072. 157. EE e 
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the — pl. 100. "FOIA Fe 
21. In an Action upon no A or Trover a 


Canverfon of Goods. che Defendant pleaded the 
Plaintiff pledged them to him. for ten Pounds; | 
Whether it: ought to be pleaded or giyen in Evi- 
dence? Dubzt. 1 Bro. Action on the Caſe, pl. 115. 
8 by Executor, the Defen- 
dant eaded that the Teſtator died inteſtate, and 
that iniſtration was committed to A. who ſold 
the ( to the Defendant, To which the Plain; 
1 tiff demurred, as amounting but to the General If. 
S ue; and o w the Opinion: of che Court. 1E. 
SZ 318. Tarling verſus Dealton. 
43+ In Trover for Jewels, it was Ad by Twi 
den, there i is no Plea. PT, but — wh 
e ee in Juſtification being t 
— b. 305. Devae verſus Dr. Coridan. 
cn and Gr n joined, 


In the Iſſue, apd that, 25 this 1 is 
= material.y hereas upon « General Iſſue i had not 
TT. been. fo. . a Cl. 13 1. Anonymus: bs, 
26. If an Adminiſtrator bring Trover upon the, 

\Palleſion of the * and Not mu is 8 


” PM 
3. th 21 
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de Lam 6f-Ebidencs: 
then the Defendant cannot 


— ater kd of the Adminiſtrator, there, 


upon Not might take- Advantage of that 
Mane in ride 2 ran ama knees 
Ee ee eee 2 


b thalb ride be pe u. prove himſ 


Fur. Rep. 141. 


26. In an A don upon the Caſe, the Plaintiff de- : 


clared, that he 


brought into the Inn ſome Pieces of 
Stuff, and 


lodged there, of which Stuffs, by the 


robbed in the faid Houſe ; the Defendant pleaded 
the Goods were not loſt by any Default in hi or 
any of his Servants; and on this, Iſſue was joined; 
and the Defendant gave in Evidence that the Plaintiff 
came to his Houſe and lodged there, and the Defen- 


Perſon, without the Aﬀent of che Inn-keeper'or 
his Servants 3 and this was held good Evidence ; 
and the Jury found for the Defendant. 1 Aud. 29 


Bird wei Bird, 5. C. er. 60. S. C. Dr 8. 


Pl. 32. 


42. eee the: Caſe abe Gin * 


Carrier, for not delivering a Box with Goods and 
Money in it: The Evidence was, That the Plain-- 
tiff delivered the Box to the Carrier's Porter, whom 
he appointed to receive Goods for him, and told the 


Porter there was a Book and Tobacco in the Box, _ 
2 nnr was a hundred Pounds in it be- 


eee Counſel, and given: . 


MH " 


cont ge in eres Wil 4 
| and Executors appointed tto 
| Weber e nee def Tore kg | 


tor; ſecus, if he had brought iron his own PaſſeſBn 


Default of the Defendant and his Servants, he was 


dant faid to him that his Inn was full of . Gueſts, and 
| he had not Room for him, and therefore would not 


r 
2 n Wa 
be: 5 $4 Ts 1 F v 


' Regards, bur by che-Clerk and 254 die King's 


is. de 105 0 eben 
3 Charge do the Jurys. That if a Bow with Money 
; 22 delivered to a Carrier, he is bound to an- 
Beef by de. robbed, although it was not told 
bim hat was in it. Andi ſo it was ruled in one Bare. 
cr Caſe, as Roll ſaid, Where a Bom of Jewels 
was delivered to a Ferryman, who knowing not what 
was in it, threw them overboard into the Sea, and 
reſolved he ſhould anſwer for it. Roll directed, that 
although the Plaintiff did tell him of fome Things 
min the Box only, and not of the Money, yet he 
muſt anſwer for ir; e e Crier 
- all che Particulars in the Box. But it muſt. come on 
the Garriet's Part to make Special dtance. But 
in reſpect of de infeaded Ghent 1a the Gerrier; he 
e the Jury they might conſicer him in Damages, | 
8 wa uh gave ninety-ſeven Pounds 
the Money only. (the other 
Things — Value) abating 
£2 — ger Carriage; Quad durum vide. 
alen. A. 28. Kenrig verſu Eg- 


* ont et Nots, Tiens ide te been been dh 
Marſhal's Book in an Action of Eſcape againſt him, 


it muſt be, proved he was in his Cuſtody fince the 
Time ; contra per Cur, Where it is entered upon 


Serjeant, the Courſe hath: always been of ate, that 
in Caſe it be entered on Record, yet it muſt be 
proved that he was in Cuſtody ſince that Time, be- 
— cauſe ir the uſual-Courſe to enter Cammittitu agninſt 
every -Nefendant, eee e n 375. 
| Pethriwere verſus Hamſan. LS | 
- , Jade In an Action on the Case i * 2 

upon an Eſcape ſuffered by his Hailiff upon a mean 
"Proceſs; it was proved in Evidence, ag neceſſary to 
make this Caſe, That there was fuck @ Debt, that 


3 * and. Warrant was, and a * 
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C 
ſolvent, otherwiſe he ſhould not have reed vered Da- 
— Vakue of his Debt, as here he did, up- 
| on all this proved in Evidence e. ee Clo 
© 94. Tape verſus Ling. . ON 
30. In an Acti8-69: 9: Fr. My, 26, for th 
more effectual Relief of Cradivarein Caſes of Ed 5 
and for preventing Abuſes in Priſons: and 
I 2 there are theſe two Clauſes... 8 
er fanhen G e e e 
< aforeſaid, That if the fajd: Marſhal-or Warden for 
A ble, Time being, or 8 or 
Deputies, or — Keeper or any 
other Priſon or Priſons, a No- 
< tice in Writing, given for that Purpoſe, refuſe 
to ſhew any Priſoner committed in Execution to 
<. the Cpeditor, at whoſe Suit ſuch Priſoner was com- 
<-mited or charged, or to his Attorney, every ſuc 
< Refuſal ſhall be adjudged: to be an Eſcape in Law. 


ab, Tat fy ee Water” + 
$ 


ever, d my 
b or Excaution, ſhall 


3 F 
95 of any other Priſon or Priſons, whether © 
« ſuch Be Perſon be a Priſoner in his Cuſtody, er not, 
5 the faid Marſhal.or Warden, or ſuch other Keeper 
; or Keepers of any other Priſon or Priſons; ſhall 
give a tue Note in Writing thereof to the Perſon | 
*. 3 AC or onto a 4 
9 mand at his Office for that Purpoſe, or in 
* Default. thereof ſhall forfejt the Sum of 50 /: and af 
 +-fuch Marſhal or Warden, or their reſpectiue Pe- 
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188 The Law of Evidence. 
Temes an a&tual Prifonerin his or their Cuſtody, 


every ſuch Note ſhall be accepted and taken as a 
Kang or mom regime ere was at chat 


owns On . 
| - ery, an \ Inquiſition found, That Veedon Ford had 
committed (ſuffered) five voluntary Eſcapes ; Ford 
traverſed the Inqueſt; and on the Trial, one who 
was ſuffered to Eſcape, but was returned again, was 
to be a Witneſs. And *twas objected, 
1. Fhat this was to fave his own Bond which he had 
given to be a true Priſoner; and would intitle him 
to an Action of Falſe Impriſonment againſt the 
Marſnal and compared it to the Caſe of an uſurious 
Bond. But ger Cur, The Bond given by the Pri- 
Rae eee 
C Conſequence of his Evidence, as to that Bond, is 
= not material to difable his being a Witneſs ; and tis 
| not like the Caſe of Uſury, for that renders the Bond 
void; and this is a Matter privately tranſacted be- 
tween the Party and the Officer, of which Grobably) 
there can be no other Evidence. 2. That 

- Witneſs: had been convicted of Bazrazry, and = 
| 1 but the Judgment thereon was to 
be five Hundred Marks, and not ta ſtand in 
- , - the Pillory. On the other Side twas argued, That 
a bare Conviction of Perjury would take away one's 
Evidence, becauſe it is an infamous Crime; bur 
not. ſo of - Rarratry, which was not of an infamous 
Nature without an infamous Puniſhment z as the Pil- 
ory, '&c. Curia contra: He is diſabled by the Con- 
_ vition: For tis not the Nature of the Puniſhment, 
but the Nature of the Crime and the Conviction 
tat creates the Infamy. Twas then inſiſted, That 
be was pardoned by the late General Pardon. And 
1 eee Faye g 
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5 
by the King's Pardon: For by the Statute, tis Part 
of the Judgment that he be infamous and loſe the 
Credit of Teſtimony; but he may be reſtored by 
a Statute Pardon. But in other Caſes (as on Indict- 
ments at Common Law) where the Infamy is only 
the Conſequence of the Judgment, the King's Par- 
don may reſtore the to his Teſtimony. So held 
ele The King verſus Ford, 2 alk 690. 
Vide . 3. Numb. 14. 

32. The Fhintiff declared that he was ſeiſed.of 
22 Mieſſuage, to which there belonged an ancient 
 Water-courſe, and that the Defendant diverted great 
Part of the Water from its ancient Courſe, fo that 

the Water did not flow in ſo plentiful a Manner 
as before; upon Not [guilty pleaded, the Plaintiff - . 
gave. in Evidence, that the- Defendant had cauſed a I 
pe of Lead to be laid into the great Pipe, thro? 
abr the Water paſſed, which leaden Pipe convey- 
ed the Water into his own Houſe, where he uſed it „ 
as Occaſion required; and this was holden i 
dence. Ber. 218. Moor n e. C. Ther 
31 42 
32 in en Aion on the Caſe for filly and fun-: _—_ 
dulently felling a Horſe to the Plaintiff, as the pro- 1 
Rat dt r 5. l uf he PLC cor n | 
Horſe of Sir J. L. becauſe the Plaintiff could not 
| that the Defendant knew it to be not his own 
| orſe (for the Declaration muſt. be that he did it 
fraudulently, or it to be not his own Horſe) 
| for the Defendant bought the Horſe in Smithfield, 
but not tolled ; the Plaintiff was nonſuit. 
Aleyn 91. Sir Richard Sprigwell verſus'Fo. Allen. 
34. In an Action for executing an illegal War- 
rant, Cc. It is good Evidence to prove the Juſtice 
of Peace acted as ſuch, without ſhewing his Com- 
ewe yah ſo on the Statute of Hue and Cry. es 
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. ee ad der dhe ad Family i. in the 
Poſſeſſion of a Pew in the Church of Beckenham; 


_ Hund 89. 
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che Cafe, ford 


the Declaration ſet forth, that they, their Anceſtors, 
and all thoſe whoſe Eſtares they had, had always en- 


joyed that Pew to fit in the ald Church, appertain- 


ing to the Manor, to which the Advowſon is a 1 — 
dant; that they are Lords of the Manor and 


ders of the Church; the Meer ant Peine de dhe 
Pew Nas appertaining 


to his Houſe; ab/q; boc, that 
the Plaintiffs, their Anceſtors, or thoſe whoſe Eſtates 


they have, had the Seat Mods & forma as is ſet 
forth in the Declaration; and on this Iſſue was 
| Joined, and the Evidence proved them to be Te- 
nants in Common; which was held not to maintain 


che Iſſue by the he Chief Juſt. Haugbton and Chamber- 
lain; fo the Plaintiff was nonſuit, Dodderidę e 4. 90 


Frente. Plam. 16 1. A verſus W 
36. Fe endes Hk to a Sat in u Chuck 


FF ll Preſcri yay too whether it be in a Declaration or 


tho he do not alledge that he is 
1 Seat, yet ſhall he prove he 


, 'dges do it on the Trial. Fer Hale. 2 bid. 203. e 


pbens Caſe. 
37. The Plaintiff brouphe ah Action on the Caſe; 


for a falſe Return to a Mandamus to ſwear him Com- 


— apron of Totneſs 3 which 
Charter from Elizabeth, tlie Manner of 


Election was chalked out for them, and a Uſage 
was gien in Evidence to a Jury at the Bar, that the 
Flettion had gone quite contrary ; which Uſage was 
allowed to be Evidence of a "By-law whete- 
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238. In an Aion on the Caſs for reſcuing Goods, 


Plaintiff declared, that he was ſeiſed in Fee of a 


certain Meſſuage, &c. and being ſo ſeiſed, demiſed 
it ta J. S. for a Year, and — A ray 6 to Year as 


Oe Parkes ould ha e, by a Parol 
Rent; and for Rene üer he diſtrain 


fendant, for which the Adden was 


3 


e e e I's vim i 


himſelf, was fain to prove it; and in the 
Leaſe it appeared to be for a Tear; and . from 


Tear 70 Year, as long as both Parties pleaſed ; uy 


that the L fhould nat go # way without gf 
Quarter's Warning: And it was inſiſted on by by Bre 
and Parker, That the Leaſe given in Evidence va- 


* " 


Fd 
„ ; 
- 
2 2 — 
_ 15 1 


_ - Which the Plaintiff had diſtrained for Rent; the 


and the Diſtreſs was reſcued from hirn by che Des z 


ried from the Leaſe declared on; fo they failed in 


their Declaration. But per Holt Chief Ju- 


proving 
ſtice, it is well en h, for the ent con- 
25 i only. a C 


eerning the Quarter's Warning 
Agreement, not at all affecting the Land in Point 
of Intereſt, but collaterally binding the Perſon 
of the Leſſee; and therefore it need not be men- 


tioned in the Declaration. 6 Med, 215. Dad. verſus 


39. Note; In Caſe in Nature of a Writ g 
ought to be proved in the 


Malice 


\ Defendant, See Caſes Temp. Holt Chief 11 5 


x50. But Note; Circumſtances may be given in 
vidence to ſhew a Chain of Malice. Ibid. 181. 


40. Where the Party injured ſhall be admitted te 


99 Cheat, wide Did. 300, 27. 
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1. Pg e of Debt, the Phintiff declared 
upon an Account ſtated ; the Defendant plead- 


ed Ni Fs and the Counſel of the Defendang of: 
ſuch Ac- . 


| fered in Evidence, chat there never was any 
count, which they inſiſted they might; for if there 
. never was any Account, the e at dent upon 
an Account, then it is true, that he owes him no- 
thing in the Manner ſet forth in the Declaration: 
For the Paintiff, it was faid, that if there never had 


been an Account, the Defendant - ſhould plead fo; 


but that the Plea of Nil debet confeſſes the Account, 


and 8 bac 4 1 7 not to give in Evidence 


alder with the Plaintiff of divers Sums as 
due, and upon that Account was found in Arrear 8 J. 
Per "qutd Ale accrevit to have the ſaid 8 J. Cumgz 
Gan 5 er 88 
tiff 10 J. to be paid on Requeſt, De quidem 
 ſeparalibus denariorum Fans, this Defendant after- 
wards fatisfied 8 J. yet the 10 J. hath not paid; Plea 

. Nil-debet. On the Trial they gave in Evidenee only 
8 4 which I urged could not be Evidence of the 


Mutuatus - - - - - for that was one entire Contract; 


and another Contract for 8 J. was not tlie ſame they 
bad declared upon; and of that Opinion was the 
9 Chief * Holt. Then to prove the Inf- 
| N Vil = hey proved that the ant and 
Wife reckoned that the Defendant _ 

| . 
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7 Declaration was for a Horſe; and fo in eye. 
ry Of whed! . Plaintiff varies" from the Con. 


De ho Bladwell verſug 
Min, e. 


4. An Action "of pen ws EI! by a Mer- 
chant of London againſt the Earl of Derby and his 
Wife, and e Techie ing OS Br : 
- Silks, and it appeared upon the Evidence, that che 
. Counteſs, during the Coverture, had bought of the 
Phintff certain” Silks for her own Wearing; and 
for the Money, which the Counteſs agreed to pay 
er e e e wal the 
Opinion of Dyer, Mantuod and Maounſon, that the 
Contract by the Wife, during the Coverture, * ſhould 
not bind the Husband ; but admit that the Husband 
| ſhould be bound, yer this Action is not well brought 
againſt the Wife, 5 ſhe not to be meritioned 
in the Writ. 4 Leon. 42. The Earl of Derhy's Caſe. 
Vn pe Executors of Wheeler verſus 
5 oins, Cc. 
9. Ine in Debt was Nr Abe ad thirry-nine 
proved for Wares ſold, but no Evidence 
the ten Shillings lent, &c. which was put in to 
er e d , fo to bring it with- 
in the Cognizance ab che the Courts ef Weſtminſter, 
which was held a 6g And Note, ſo it 
hath been held long; but ſee Cote upon xp 
Charia holds it a Delete? to the Statute, and 
5 x alſo that e may be 2 5 2 
e udgment as it eems. 132. Banſtoe 
verſus Anderſon. FORE 
. An A br Debt was dei Ac m Phin 
tiff declared, that he was retained b the Defendant 
à his Servant for twenty Shillings a and Cloaths; 
or if he had no Cloaths, he Uto . five Shit 
lings a Year in Lieu thereof, and ſet forth that his 
5 Wages had not been paid him for fo many Years 
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The Jaw. of Evidence; Wb. 
r the Cloaths for four; the Defendant pleaded, . 
2 paid the Cloaths according to e Con- 
tract; to W by Mole, that 
it amounted to no. more than a Nzbil debet. Per 
Littleton, Choke and Needham, Juſtices, the Plaintiff 
having pleaded the Delivery of another „ it is 
85 tho? had he e Payment, it would have 
otherwiſe 3 Er per 1 the Bed wiegt 


7. In Aion of Bae — 8 
. J Aſhburnbam, the Defendant 
poet Nibil bet; and the Inqueſt was taken 
And upon the Evidence given for the 


Pla tiff, e , ee That the 
faid zung was an Inn older in a great Town in the 


County of Suſſex, where the Seſſions uſed to be hol- 
den; . er, was, e gf 
in the Country there; and he, in to 
D uſed to lodge in the Houſe of he Aa 
Young, and there took his Lodging for himſelf, his 
Seryants and Horſes : Upon which the Debt in De- 
mand grew 3 but the faid Toung was not at any Price 
in certain with the Defendant, nor was there ever 
any ent made betwirt them for the ſame. 
It was faid by Angerſon, Chief Juſtice, That upon 
that Matter, an Action of Debt did not lie. And 
therefore afterwards, the Jury gave a Verdict for 

0 3 Leon. 160. Young verlus Aſbburn- 
5 | 
8. In Debt on Award, the Plaintiff counted of a 
1. Agreement, and Submiſſion ad performand* 
an Award, which was made that the Defendant 
ſhould pay 50 J. to the Plaintiff, E- ſuper Reception 

inde, the Phinuf ſhould deliver up Writings, an 

give a general Releaſe; and per Hyde & Cur, Is 
mutual S y 
07'S an 


miſſion is no Promiſe init {el but 


. 
ws 


196 The Law of Evidence. 
an Evidence 0 it. 1 Kb. 599. Tiffard. verſus 
French. 5 
5 9. Werte in an 1 of Debt for Rent upon 
N bil debet pleaded, the Defendant'may give'Entry 
and Expulſion in Evidence, is much doubted in our 
Books. The old Books, viz. 2 Leon. 10. 'Winkfield 
verſus Sectford. Goldſ. 80. Sibile verſus Hill. Ow. 
55. Anonymus, all 5 but the later Re- 
ports, viz. 1 Mad. 35. Humm, & 118. Brown 
verſus — 1 Vent 358. Auonymus. 2 Sid. 151. Drate 
verſus Bear, S. C. 1 Lev. 104. 2 Keb. Flats) Mat- 
 thrws verſus Croſs, all agree it may. 
10. In Debt for Rent on a Leaſe; the Evidence 
to prove the Leaſe was, that the Flaintiff leaſed a 
Houſe to the Defendant at a Rent, but no Time 
mentioned; and it was agreed at the fame Time, 
chat the Leſſee was not to leave it without half a 
Year's Warning. Per Hale, Nor Folk Summer Af. 
1668. It's a Leaſe at Will, and the leaving at Half 
a Year's Warning is but a collateral Agreement, and 
no Part of the Demiſe. T. per Pais 190. 
11. In Debt upon a Leaſe; the Defendant plead- 
ed Payment, and in Evidence ſhewed, he paid it 
to Sequeſtrators of the Commonwealth, the Plain- 
tiff being a Delinquent; and it was ruled this was 
good Payment, to prove the Iſſue, which was a 
Payment to the Plaintiff himſelf. Clayton 12 9. 4. 


nonynnes. 
2 18. Debt for Rent upon s Leaks, arid MI debet | 


Pleaded, Ne unques ſeiſie de Terre is good Evidence; 
but it is not upon the Plea of 8 arrere or Levy 


per Diſtreſs. 2 Rol. Abr. 677. pl. 2 
'13. A Receipt of the laſt Ha Year's Rent is 


Evidence that al before was Paid. Trials per Pais 
[336 


. In Debt for Rent New upon a Leaſe 95 
Tears: The Iſſue being joined, if the Rent 1 
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1 the Defendant gave in Dvidendd r 
Pat of the Rent, that the Plamtiff by Covenant was 
the Houſe, and did not, _ that there» 
3 Part of the Rent in repairing the 
Haouſe; and the Queſtion was, If this Evidence will 
maintain the Iflue ? Gaudy conceived it did ; for the 
Law giveth this Liberty to the Leſſee to expend the 
Rent in Reparations, for he ſhall be otherwiſe at great 
Miſchief; for the Houſe may fall upon his Head 
before it be repaired, and therefore the Law alloweth 
him to repair it, and recoup the Rent. Vide 12 H. B. 
I. 11 Ri. 2. Barr. 242. 14 H. 4. 27. Fenner, It is 
no Evidence; for if the Leſſor will not repair it, 
he is to have his Covenants againſt him. Clench 
ſeemed he might well expend the Rent in Repara- 
tions, but he ought to have pleaded it, and cannot 
give it in Evidence upon the General Iſſue; and they 
thereupon moved the Jury to find a Special Matter; 
and as to the Reſidue of the Rent, he ſiewed that 
he paid it to others that had Rent- charges of the 
Lands, which the Leſſor had covenanted to pay, 
and that by the Commandment of the Leſſor he had 
paid the Rent, in Diſcharge of the faid Rents; and 
this was clearly held good: For Payment to another, 
by the Plaintiff's Appointment, is Payment to him-. 
ſelf. 1 Cro. 222, Taylor verſus Beal. 
1. In Debt for Rent upon Non dimifit, that the 
Leſſor riens avoit in the Land at the Time of the 
Demiſe, may be given in Evidence. Co. Lit. 47. 
D. 122. pl. 23. Marlain verſus Hardy. 

16. In n of Debt for — the Defen- 
dant pleaded Nen dimiſit, and the Evidence proved 
a Demiſe only in Fart; and it was held, that Fir dd 
not maintain the Iſſue for the Plaintiff. Dyer 260. 
pl. 22. Anonymus. 1 And. 13. Shfield 65 Us, verlys 
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F WY 7 "The Law of t Evidence: 
7. If a Man leaſe Lands 'by Indenture, dated 
of dr of Auguſt," 23 H. 8. to hold from the Feaſt 


of St. Michael next fol for twenty-one Years; 
and after the fame Leſſor by Indenture reciting the 


"= Aceh Lea, and that it Date the fixch of 


tk eu boring 1 Dare — wear zoth 
23 Sc. ut ſupra z and that after reciting that 
| be had demiſed it by Indenture the zoth of , 
he did demiſe ut ſupra, and Iſſue is taken Quod non 
dimiſit modo & forma ; the laſt Indenture may be 
given in Evidence, notwithſtanding the Variance as 
to the Date of the firſt Indenture, for that is not 
material; for the Demiſe is the Subſtance of the Iſ- 
ſye. 2 Rol. Abr. 682. pl. 6. Dy. 116, 

18. Upon an Evidence at the Aſſizes, where Non 
oft fat?P was pleaded to a Releaſe which was made to 
A. and B. and now it was given in Evidence to 
' Prove this Deed, that A. formerly in an Action a- 

gainſt him had pleaded this Releaſe in Bar, and the 
Releaſe was entred upon the Record in hec verbe, and 
now that Record was ſhewed forth and read, being 
2 a true Copy. And this was admitted for 

roof of this Releaſe; for no other Evidence was 
of the Sealing and Delivery 1 it. Claye. 62, Ano 


nymus. 

19. Debt was brought ups n a ſingle Bill for Pay- | 
ment of 200 J. on Demand upon Non eſt fattum, 
one of the ſubſcribing Witneſſes was produced, and 
gave full Evidence of the Enſealing and Delivery of 
the Bond. On the other Side was produced a Perſon 
of the fame Name and Surname with the other ſub- 

ſcribing Witneſſes; who acknowledged that the 
Hand was very like his, but it was not his; that he 
never knew either of the Parties, nor the other Wit- 
neſs, nor could the other Witneſs ſay R * 
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The Law bY Enpence. 11 8 
z and both their Reputations be * 
u Pt Halt, e ap: 46 to 
write their Names, and thereupon left it to the Jury. 
who found for the Plaintiff. And here Holt, Chief 
Juſtice ruled, that this being a ſingle Bill, it needed 
no Specification according to the late Statute, becauſe 
it did not carry Intereſt, yet directed the b to 
give Damages, viz. Intereſt: And where it was 
OR it was payable on Demand, and no Da- 
| 1 and none 
was p Holt, Chief Juſtice ſaid, that could 
| . den en e ee of ee 
fab, c or any other collateral Iſſue; but ſhould 
| 2 been Pleaded. 6 Mod. 167. Oshourn verſus 
ger. | 
20. Per. Finchden on a Declaration on a Bond ſup- 
poſed to be made by Two, if Non eft factum is plead- 
ed, and it is proved -to be the Deed of one ul not 
the other, yet the Plaintiff ſhall recover againſt him 
whoſe Decd it is. 40 Ed. 3. 35. | 
21. Debt upon a Bond, and it did appear that the 
Defendant — 2 another were bound jointly in this 
Obligation; and it was ruled, That — the other 
Obligor be dead, yet the Plaintiff hath failed in hig 
Declaration; and Ef Nan of: faltum be p leaded, and 
his Bond produced, it ſhall be againſt che Plaintiff 
See by me, if other Iflue be, as Payment at the Day 
or the like; it ſeems then the other Matter is out of 
Doors, and will be well enough. Clayt. 119. * 
nymus. Co. Lit. 283. 
22. Debt upon a Bond, and Nen ef: faftum plead: 
ed the Witneſſes proved the Bond, that bears Date 
at another Place, to have been delivered at York; 
and it was held the Evidence did not maintain the 
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Foo e ot Cotbents; 

The Defendant pleaded Non of fallum of the Father; 
by Special Wa, that the Qbli- 
tion was made by the Father of the Wife to the 
Plaintiff and another, whereas in Truth the Phin- 
tiff hath declared upon an Obligation made to him- 
ſelf only, without of any other joint Ob- 
ligee, and that the Plaintiff as Sutviegs hath brought 
the Action; and if upon the Matter it ſhall be faid 
che Deed of the Defendant in Manner as the Plain- 

ow declared, the Jury 'refer unto the Court. 
| the Court was clear of Opinion, that the Plain 
tiff ought to have declared upon the ſpecial Mat- 
ter. 1 Leon. 322, Dennis verſus St. Fobn. Dubit. 
Mareb 12 5. Gatford: verſus: Bayly ; and in Aleyn 41. 
Holdwich & Ux. verſus Chaſe, and adj hudged Contra, 
S. 922—— verſus Read, and Clo: ES Elliot 


. * 
Wy 
* * 


24. FI ihe the Judges Whether Raſure may 
be given in Evidence on Non ef fatium pleaded ; 
Dyer and the other Judges anſwered not; 1 he 
thereby acknowledges the- Deed to have been once 
his Deed, andavoids it by a ſubſequent Matter, and 
therefore muſt plead ſpecially. Mo. 66. Anonymus. 
Saum. 51. Manwood verſus Harris. 

23. When a good Deed is raſed, by which it 
becomes void, the Obligor may plead Non eſt fac- 
tum, and give the Special Matter in Evidence; be- 
cauſe at the Time of the Plea pleaded tis not his 
Deed. 5 Co. 25. Pigols Caſe, S. C. u. 8. F. 1 Rol 


"I 6. Chamberlain brought Debt une an Obli tion 
againſt Stanton; and upon Nen «ft "th; , 


3 Jury 
found this Special Matter, That the Defendant ſub- 
ſcribed and ſealed the faid- Obligation, and caſt it 
upon a Table, and the Plaintiff took it without any 
other Delivery, or any other Thing amounting to a 
Delivery. And the Cour rs clear of Opinion, that 


upon 


72 


the Phintiff, Er f, Ge. And it being 


che Law ot Evidence: nor” 
that Matter the Jury had found againſt the 
7 on th and it, is not 25 the Caſe that was here 
lately adjudged, that the CO ſubſcribed ad 
Fate: the Obligation, ard it upon. a 1 c 
ing theſe Words, This will ſerve ; the fam 
held to be a good Delivery; for here is a 
tance, the 17 7 8 of theſe Words, by which — 
Will of the Obligor appeareth that it wal be his 
Deed. 1 Len. 140. Chamberlain and Stanton's Caſe, 
8. C. Ow.9 974 
27. In an Action p wo n Bond, the De. 
fendant pleaded: Non oft faitum; 50 the Evidence to 
the Delivery was this, That the Obligee took 
t up after it was writ and ſealed by his Directions, 
and delivered it to the Obligor, faying, This will 
ſerve; and this Evidence was held ſufficient. . 
192. pl. 26. Parker and Gibſon verſus Tenant. D 
lif. 104. Anommus. a 
28. In an Action of Debt upon an Ob ion, 
which was ſet forth to be made the 15th of NVU. 
25 Eliz, the Defendant pleaded Non eft Fatt ; the 
Jury found à Special Verdict, viz. That it Was da- 
ted the 15th of Nov, 23 Eliz. but was not Sealed 
or Delivered until the 18th of Nov. 26 Eliz. Er 
fuper totam materiam the Court ' ſhall adindge it for 
ereupon 
moved, all the Court, without any Dihalty, re- 
 folved, That this Verdict is un for the Plain- 
tiff; for the Iſſue being generally Non eft fattum, - 
it appears to be his Deed. But venture by 
Special Pleading he might have helped himſelf: 
Wherefore it was adjudged for the Plaintiff 2 Cre. 
136. Lady Lane verſus Pladall. | 
29. To an Action of Debt upon Bonds, the De- 
fendant - pleaded Non eft faffum; and after Plea 


Py and the Venire facias awarded, and before 
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1 0 202 — Law of Ebidence: 
Clerks, in whoſe Cuſtody of the Bonds 

2 OR en HL Pat wh, 
Nice; and 1 of both 


n N whether it 
2 N Der 59. Nicols verſus 


* 


this Matter in Evidence. 


dant paid the Money to the Plaintiff, who 


ſhewn to be by 
| * * 64 


* 


of the Defendapt at the Time of the 


e pleaded Now of Fat WITTE: 
8 on Mum, , 


took the Defendant's Seal off the Bond; * which 
the Plaintiff demurred. Dyer 112. N. 50. Peers 


. 


upon an Obligation, the "Yi was Neu 


31. Debt 


of faftum ; Ge ly found chat the Defendant did 


r thas after. the 


Soy of the Iſſue joined, the Seal was pulled off from 


; and the Plaintiff had Judgment; 


for it was the Defendant's Deed at the Time when 


the Iſſue was joined, and the Trial ſhall relate to it, 
although the Deed was cancelled afterwards. 1 Cro. 
E Ow, 8. S. C. 


— 35. IF che Nl be an illterare Perſon, and a 


Bond is read to him different from what it really is, 


E | Je may plead No eft faftum ; and give this Matter 
in | 


15 Ed. 4. 18. 39 H. 6. 9, Ec. 
233: Per Brook ; If I deliver a Bond to a Stranger 


a an Eſcrow, to be delivered over as my Deed on 


the Performance of - a Condition, . 
delivered over before the Condition is 


in an Action brought upon this Bond, 
14 H. 8. 28. 


may give 


Note; 2 Recovery againſt a Stranger of a Duty 
preſcribed for is 80 Evidence thereof, unlets 


08 Ss See Caſes | 
| 34 n 


* - : [oe 3 1 —— * \ N 42 1 r , 4 4 5 7 = . = ” 
"ay , % | h 
. 
a | ' ; 1 
| n ; 1 , | 
7 - ”_ 5. 3 


E a Sons 
eads, it was de as an and io Na 
fam, 7 ot of oats 81 5 Ade. the 
tiff e IL The t tended to 
the General Iſſue; % ON" This! 15 7 ea that 
may conclude cite Way: ay, and is moſt with. 


Concluſion ; though, generally wher the. Nega- 
oo Tia doch vate al Frede, be fl con- 
clude to the Country, as on Non afſumpfit infra. ſex. 
annos; alſo by Hale Ch. J. an Eſcrow may be given 
in Evidence on Non eft. faftum, as well as Suſpen- 
ſion on Nil debet ; but Tw:/den and Wylde dogbted. 

3 Keb. 142. Manning verſus Buctnal. 

35. In Debt upon a Bond, the Defendant pleads, 
that the Bond was delivered. as an Eſcrow to a third, 
Perſon to be. his Deed to the Plaintiff; upon his 
vacating a certain Jud t, which was not done, 
Et fic non eſt fattum, & de hoc ponit ſe. ſuper, Pa- 
triam, without adding & Predif? the Plaintiff fimi- 
liter; the Plaintiff replies, that it was delivered as 
an Eſcrow to. be fo to, him upon his Pay- 
ment of . twenty Shillings towards vacating the 


Traverſe of its being 3 as an Efgow, to 
become his Deed or vacating. the Judgment. 


ference we his Deed as an Eſcrow, 
to become cee Pty Deed upon his doing ſuch a 


Thing, and to be delivered to the Party as his Deed 
upon his doing ſuch a Thing; for in neither Caſe 
it is ND e And he 
faid, IH a Man delivers a Writing as his: Deed to. C 
Stranger, to be by. him to a third Per- 
ſon, Upon his doing 2 Thing, chat is a Deed 


ab initio in Truſt for the third-Perſon, upon a Gans, il 


tingency.: * upon the Saying in g Ca. P Periman a 
way 84. 3. - He was content to bag; the MANO" 


% 1 « : * 
Cy % 2 1 % | 7 WP "I. 8 oy * "ve 
c * | 


& 
\ 


ae e ler if e - 


e but the Plaintiff was nonfait 
another Point. And Hott Ch. J. fad, in all his 
Time he newer knew fich a Plea as this 3. for all 
_ . theſe ſpecial Nan oft faftums, in Cafe of Eſcrom and 
KRaſure, &c. are impertinent; for thereby the De- a 
all the Proof upon himſelf; where- 
s if he had pleaded Non # fachen generally, he 
would turn the Proof of wharſoever,is neceſſary to 
make ĩt his Deed upon the Plaintiff: And it was 
| agreed by all, that t.the Need cannot be an Eſcrow 
A Ren | '6 Med. 217. e 
'afmore 
36. On a general Non ef: faun, the Defendant 
ied ae "un I e 
ncver Was. his Decd. 2 Roll. Abr. 683. fl. 88. 
37. In Debt. on Bond brought by an A . 
—_ tor ; i he Deen pleats Ni of ſau, the 
= Plaintiff in Evidence need not ſhew the Letters of 
_— .- . Adminiſtration ; for this is admitted by the Defen- 
_ dants Plea. 7. per pais 22 5. 
== 38. Debt upon an Obligation ; the Condition was 
* for the Payment of a leſſer Sum at a certain Day 
and Place; the Defendant pleaded Payment at the 


3 | Day and Place according to the Condition; upon 
which they were at Ile, and it was found, that he 


— 


= pal it before the Day, and at another Place, and 
8 en accepted itz and for A this Verdict 
= was found was the Queſtion... n; it is no 
| Queſtion, but it is found for the Defendant; and 
| in Ach. 31 & 32 Eliz. it-was moved 
again, and then 0450 ſaid, they were all reſolved 

to give Judgment againſt . the Plantiff; for Pay- 
ment before the Day is Payment at the Day; 

and chereupon it was adjudged,” that the Plainrif 
25 . 1 Cre. 142. Bond verſus Richard- 


| * "A Jon, S. C J 1 And. 198. S. C. Moor 267. 8. C. 
x . 8. C. * 25 S. C, 1 Lan. 311. 
| 5 
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1 Law ot W v65-- 4 
e a Bond of 401. for che Fay- | 
WR +”; 201. at "2-Day af Place certain; The De. _— 
_ fendint pleaded chat he had pid the fad 20 J. 4 
accorditig to the Condition, upon which they were 
at iſſue 3 and at the N privs the; Defendant gave in 
- Eyidence; that he tad paid the Mo he ns E 
before che Day, and that the Ffaintiff had accept 
of it; all which Matter the Jury found pech. 
ind referred, the fame to the. Juſtices : And, it was 3 
Hic by the whole Court, that chat Payment before 
the Day was a . Bond; 
but becauſe the ee fad no leaded | 
the” ſame ſpecially, but generally, that he had 
paid the Money according to the Condition; a - 
Opinion was, 9. 7 find againſt the De= *' 
feridant ; for that the Special Matter would not 
the Ine: And the Lord Dyer, Ch. J. faid, 
re? the Plaintiff's Counſel might have demurred - 
upon the Evidence. "Goab,” 10. Ananymis. _Godb,” 
17 Plimptor's Cale.” © | | 
40. Per Holt, Ch. J. f a Bond. of. eine 1 
Years ſtanding, and_ no d proved theren. 
or good Cauſe of ſo long Forbearance ſhewn bon 4 
. pag: a fortiori, + * 
upon a Note, if it be _— 6 
FFT 
41. een e by Face. Blrkg - 
DE lit of At id. he e | 
Reign, ordered that the mixed Money which ſhe 5 4 
had ſent oper to Ireland ſhould be ths rect Gs « 1-008 
of that*Kir WL a ther” 03 100 of Fae 3 
following, all other Money ſhould be efteemed oni 
as Bullion; the April before this Proclamation, when 3 
; the pure Coin was current, one Bret of Drogheda, ' Þ 
Merchant, having bought ſome Goods of one Gm 4 
bert of London, e bound: to che ſaid. Gilbert, _ 
in a Bond of 2001, conditioned for he Payment 5 
2 een 


* 
= F . of 
98 5 
1 C++ % 1 9 £ 
* - 
4 
* N 


FT ee in Cries Che, 


"ain Day to come, Which h 
Eftablimment of the med mix le 25 e 
Uered the 1007. at "he Tink and 


g 21 not mo Peng Hoe e Bill; on_Aﬀfidavit of 5752 ho 


"hi g 

and it was held AL TORS. Dev, he 2 * 

mird Morey, 0 "4 * 
42. Upon ie 


ES ch. J. Hol, that 
"Go in Debt, Plone Fans nid br 15. Debs, bu but 


otherwiſe, in an Action on 5 or. in Ly ul 


| bitatus Aſumpfit ; for there 


the Debt; and per Holt, In e 


| _ miſtravit, . i the Action be Debt on a Bond, and 


you. offer Payment of a Bond, on Plene adminiſtra: 
wit, Proof muſt be it was a Debt by Bond, and 


$42 - that it was ſealed and delivered ; e to 
Simple Contract, you need only 

. - becauſe, if no Bond, it is A 
8 that Action. Shower 8 1. eee verſus Ni- 
. hols. 


43. In Debt againſt 8 who. plead Plene 
8 e 6 the Plaintiff replied Aſſets at the 
of the Original, ſcilfcet,, fach a Day; and on 
r at Iſſue, and on Trial at . Middleſex 
pte the oF the Tana vas nonſuited for 


Trial, 
Eule only then in Gurte Bid. that x 
e being, nd bree, de Alle ke Bag, 
"and 7K op if the Panaf was over-ruled: eons he 


5 of. the 


| n r R 
verſus Rogers, S. C. D 


44. i bt b 


5 Fan who pleaded Plene adminiſtraverunt, if 


Plaintiff lers die Exbibitionis Billæ, 2 — 


the 23d © Oktober, which is the firlt Day of the 


DS. - 5 Term, 


Time 


F X * 1 . 
FY Pay © 1 * 
- - 
: =. A 
% 
. 
. = 
1 6 
. 
* 


1 
* + 4-6 
* 4 
1 


b hall 
| 8 


No Bend. 11. Clajton verſus Spencer, | | 
© Co. Lit. 283. b 
the Defendant as Aang 
| Plene Atmmiſtravit The jury 
found that "the Inteſtate was indebred to divers by _ 
Obligations, and that after his Death, the Defen- 
dant had taken in the Obligations, and had obliged 
1 2 V the greater Part of the Sums contained 
Aae ar cermin Days ys to come, bal 
= 85 had promiſed to the Parties, tl 
Conſideration of Delivery of the faid Obli ; 
- ſhe would pay, c. 8 on of Andes 
Ws 7 and Periam, it was held et oppwan 
Adininiſtration; 0 that the ae the Goods of | 


$ £5 Ry 17» 5 ; 28 "63 of 
„ Debe TY. 136 s expolled ; and 
de pleaded that he N is en Hand; 
du he might, have in Evidence, or 

" pleaded; it, at "the. OY the Defendant. 


1 Brown 75 e 1 Brown 52. A. 
. EO EEE 


e ee s proving 125 
and a Debt due by the . 
come due and payable, Qrere, Whether the Exe- 
. . ap 
1 ce wi t pleading che cal Matter 
ES. 2 Roll. Abr. 684. 10. | c 
3 49. In Debt upon. a Bond, and Plene, adaninifire- 
1 wy Pleaded, it was held no good Evidence to prove 
tte Defendant had ed his Promiſe to pay. 7. §. 
E his Debt, due Teſtator before this Action 
1 brought; but aw, 1 he d RG Bent | 
for it: And if an Executor renew à Bond, into 
which his Teſtator had entered as. Surety -only ; - 
— 50 ſack Zoe, MY WC 
Plea againſt other Creditors by Specialty; 
and this was the Caſe now, and * 5 upon ts 
Direction found for the Plaintiff. '- Clay 58. e 
verſus . 1 r 
50. If an Action o Debt is brought againſt an 
Executor De /on. tort, and Plene adminiſtrawit 1. 
La Ki ed, and the Plaintiff replies Aſſets, the Defendant 
TENETS cannot. give in Evidence a Retainer, to ſatisfy a 
2 E Debt due to himſelf. 1 Cre 630. Treland verſus 
n §. C. 5 Co. 30, &c. Own waned duel apr 
51. An Action of Debt-was brought 
Executor, and Plene adminiſtravs PR: and At. 


3 


Ae the Day purchaſed, it br 
1 55 in Evidence, that the fame Day en of Mo Ws 
© ſufficient to anſwer the ag „ 5 

Prerogative Court at Canterbury, an | 
Wo to the Executors as Money due to the Te- 
ſtator's Eftate, and it was not denied. by the Exe- 
cutors; but they gave in Evidence, that .i 


ately upon a Receipt of the Money in the P * 
de Coo, aud by dhe Dieben of the e 


ex Money away to a Creditor of the Te- 


83 anc this Sum was determined to he 
. ck Yr 


Writ 'was-purchaſed the fame Day, and after. ese. 


Payment of the Money; yet perhaps the Defen 
-_ might have hel ial 
228. 
an A Action of Debt againſt 


5 fs adminiftraverunt pleaded, an Inyentory A 4 


had been exhibited by one of them; and it Was 
+, holden the other ſhall not be obliged by it; bur 
che Plaintiff ought to prove that he hath aQually 

adminiſtred, and that Goods came to his Hands, 
e of is 09h Wgs wd but 


the Plaintiff could n non 
ſuited. Clay 106. 3 | 1 
5 een e bee 

who pleaded Plene adminiſtravit, and gave in Evi- 

dence Bonds cancelled. and taken in, and Acquit- 
tances for Money; this Evidence was held not goad 
without Proof of real Payments made, or S | 
curity given. Clayton 112. Scot's Caſe. 4 

54. Upon Plane. adminiftravit. pleaded,” "the Exe- Fg 
.cutor cannot give in Evidence e a=", 
gainſt him by another, but 


the Re- 


| r and va further that except of ſo much TO 


1 


: 
3 


Se, — 
N, 


<x6coverad * 
ſtred ; for although 


eien bt ebe. 3 
againſt” him, that he hath fully adniini- | 
there is a Recovery, the Goods = 
0 * the Teſtator's, and to be adminiſtred. 20 H. 

f 2 Roll. Ar. 684. 


4. 9, &c. 


cauſe this Ac 


King's for mn due; and 


| Is againſt an Adevvinifiraror; 10 Plat „ 
e pleaded, it was ruled, that an 
tance ſhewed in Evidence for 100% paid 


of an Inventory; 


Exec 


nilravit 


it were a juſt 


fo is a Recovery i 
Life of the Teftator. 


and if 
the Debt was compounded for leſs than the Acqui 
tance mentions, this ſhall come on the other Part 
to ſnew; and the rather it was held fo here, be- 
ittance was from an Officer of the 
they do not uſe to take 
leſs than is due. Clayton 65. Baraclough's Caſe. 
56. In Debt 
pleaded, the Defendant cannot 
. vidence a Bond ſatisfied, where the Executor and 
Teſtator were Obligors. 


and Plene admi- 
ive in E- 


Per Coventry Lord Keeper. 


33 Elia. Perkins verſus Perkins. J. per pais 189. 
1 Nd. 165. Rogers verſus Danvers, contra. © 
37.4 en of a Debt upon a Simple Contract, 
Debt, yet it is Evidence f 
1 Keb. BoB. Brown verſus Purchaſe.” 
A 8 An Action of Debt was brought | 
228 cute; they are at Iſſue upon Aſſets in their Hands; 
* good Evidence that they have ſold Land by 
che Will of the Teſtator, and have the Money; 
in Treſpaſs for Goods taken in the 


3 H. 6. 3. 
59. An Action of Debt was b 


Exeoutor of the Teſtator / he i 
cannot” plead to the Writ, that he is Ad- 


| miniftrator and not Executor, 


miniftrator, 


rought agaitift 8. 
imparls, and 8 


and therefore, by the 
Direction of the Court, he pleaded Ne ung; Admi- - | 
I as Executor, and give in Evidence that he is 
and not Executor. Quyod 

2 Bro. 16. pl. 61. 9 244. 4. & Dy. 305. pl. 61. 
2 60. Quart, . 


pr wr 


60. Duere, If Executors, after Ne wig; Bae, | 
| plated, ay in Evidence chat the Parry ; 
wing? Wylde, Recorder of London, A pt ir 
GT . 44. Anony- 


wrt Jo Debt againſt/ the Heir who! pleads Niere 
per Diſcent ; Proof that. the Father was ſeiſed, and 


did enter after his Death, is well 


2. In Debt againſt an Heir, he pleads he ha 
1 * e Se. and in Evidence it 
ppeared he had Fee, but depending upon an E- 
tate tail; and upon this there was Special Verdict 3 
fee iu e this Tſe is at the Nin M 
he have pleaded this ſpecially ; and ſo 


Traford's Caſe, Hill. 31 Elia. and 
; Is Unde debitum pres 9 non potuit; 


ED 63. 43S Debt on Bond an \ Heirz if he 
er and % Plaintiff repiy Ac. 


ebt; an n is „ 
the Statute 13 Eliz. al he did not plead it, 


| becauſe it is on the Iflue. 2 Rall. Abr. 68 4. 


Witneſs knew not the Miniſter or Prieſt by whom, | 


or if he were in Orders or not; and the Judge x 2 


3 * 0 


"a; i OR of exits etc. 


when a Bond is 10 be ardided by it; and" for the 
Sulpicion he was a Popiſh Prieſt, it deſerves no Fa. 
vour, and his Orders be ſhewed, and that will 
-be dangerous in another Kind, viz. Treaſon & and 
he faid he knew a Nobleman ut ſoxe to it to a- 
void Baſtardy in pls te” © Cal: : Meng 
was rial in the it 
Jr; foto, roved he was a Prieſt, though 
Popiſtz, it was holden good Evidence to prove the 
but the TJadee did heſitate in that, whe- 
. Clayt. 61. 
66. In Debt on Obligation, Sir Francis Winning. 
on prayed Stay of Trial in Iſſue on infra gtalem: 
ide, Juſtice, ſaid this muſt” be pleaded, and the 
1 cannot be aided on Non oft faitum, bat Feme 
| [ron Gra which Rain and N "Rp, 228, 
| n N 
66. Per Cur: If a Man dechares upon a Deed 
** by the Maſter and Fellows of a College; if 
chere were no Fellows at that Time, he muſt plead 
"Non eft fattum, and. gve or nh | 
n 11 Ed. 4. 4. 
67. In an Action of Debt u n'a Bond condi- 


* 


| 1 + rioned for the Performance of. Covenants : Upon 


the Pleadings the Plaintiff affigned a Breach in cut- 
ting twenty Oaks; and the Defendant ſaid quod non 
uccidit vipinti Quercus prediftas, nec earum pro 
modo forms prout, G. and the Phintiff replied, 
quod fuccidit viginti Quercus prout ipſe 8 alle- 
Favit, & hoc petit quod inquiratur per Patriam, & 
præd Def fimiliter. The furs found the Defendant 
cut ten, and the Plaintiff recovered. Der 215. 
Ne Ll 67. Terril verſus Dune.” | 
68. Debt upon an Obligation of 4001. condi- 
Aan for the Performance of Covenants in a 
2 the Deen nn 9 a 
y 


Uk I 25 e 
muy; the Phintiff, ſhews, that the Leſſor by Becd 
enrolled, within the ſix Months, and fold. 
the Reverſion 7.8. and J. D. and there being a 
Covenant. in the Leaſe, that the, Leſſee at Michael. 
mas, (being the End of the Term) or after, upon 
Requeſt, ſhould deliver the Poſſeſſion to the Leſſor, 
70 12 or Aſſignis; he alledgeth for Breach, that 

d T. D. the next Day after Michaelmas came 
— 7 the Houſe, and . of the Defendant the 


Delivery of Poſſeſſion, and he had not delivered the 


Posen And Iſſue bei this Requeſt, the 
Jury i found that the faid Yrs only came. and re- 
the Poſſeſſion, and he did not deliver 1 it, Sc. 
e ald of the Demand made by one, is not 
warranted by this Iſſue: Sed non . for they 
Two having but one Title, the Demand 'by one of 
them is the Demand by both; wherefore it was 
4 good Demand, Fan 2 Cra | 
| 475. Hingen verſus Payn 
© 6g. If Durſt ar. D; is. pleaded, to an Aden of 
on Bond, on which Iſſue is {cg the Plain- 
tiff ſhall not be admitted to give in. Evidence that 
the Party was never at D. for Bet % the Effect 
; 8 the Iſſue, and the Place is not N 2 Kol. 
y ty 5.5 pa 
- ale Award to pay. Money in or at 8 Hoſe Ls 
7. iche Phinniff faith it was not paick at the Houſe, 
Which, =: Cur, is well enough; and if it were 
paid in the Eouſe, it may be given in Evidence 
on; ſue, that it was paid at, &c. judgment fot the * 
Plaintiff in Debr Be ond... 1 Keb. 758, Fitzher- % 
| bert verſus Hind... 7 | * : 
7. Debt on Bond to 1 Wok an, Award, ala. 
vod the Award, be delivered 10. 75 Parties; in 


. & © 


2 17 5 WA ad = kiten. 


. 


foreſaid, againſt whom any ſuch Action ſhall be 


8 


ee or Keepers 
Wi. 6. ft. 


1 ww Law ot eienr 


himſelf. Per: Hale, | "Nerf. Summer Aﬀizes, 1665, 


Trice verſus Pratt. Y per Pais 188. 
72. At the fame Aſſizes, per Moreton, Juſtice, 


Delivery to the Party's Son is good Evidence, Violet 


verſus Coat, T. per pais 188. 

1 85 In an & for the more effedtual Relief of 
Creditors in Caſes of Eſcapes, and for preventing 
Abuſes in Priſons and pretended. privileged Places, 
e is this Clauſe: _ 

And be it further enacted by the Authority a- 
© forefaid, That from and after the faid firſt Day 
* of May, no Retaking or freſh Purſuit ſhall be 

given in Evidence on the Trial of any Iſſue in any 


. Action of Eſcape againſt the faid Marſhal or War- 


© den, or their reſpective Deputy or Deputies, or 


_ © againſt any other Keeper or Keepers of any other 


© Priſon or Priſons as aforeſaid, unleſs the fame 
© be ſpecially pleaded ;' nor ſhall any ſpecial Plea be 


taken, received or. allowed, unleſs Oath be firſt 
© made in Writing by the Marſhal or Warden, or 
their reſpective Deputy or Deputies ; or by any 


© other Keeper of any other Priſon or Priſons a- 


brought and filed in the proper Office of the 


reſpective Courts, That the Priſoner, for whoſe 


* ſuch Action is brought, did, without his 
4 Seen Privity or Knowledge, make ſuch Eſcape 3 
© and if ch Aﬀadavit ſhall at any Time afterwards 
© appear to be falſe, and To or Wardens, 
or other or Keepers of any other Priſon 
* or Priſons, be convicted thereof by due 
' Courſe of Law, fuch Marſhal or: Warden, or o- 
of any other Priſon or 
©* Priſons, forfeit - the Sum of e 8&9 


3 12 74. In 


8 ＋ Sa 4 * r ws td] 1 Ee df ö * a * tt N % . R 2 
yy - » 88 tai 7h * * * * 
by Fa 5 N 8 ” 
1 * 


eee 3 
„ LOT i a Dit . 
1 . nul Eſcapes he Funck * 4 Exidence no 


Ac Bro, W Ne 
5, Debt. cape was it againſt the 

Dei ds, —. of the Munſbualſen, for ſuffering * 

T. B. who was in Execution at the Flaintiff's Suit te — 

eſcape: The Defendant pleads that he did not ſuffer 9 1" 

him to eſcape; and gave in Evidence that the faid 

N B. brought an Attaint to reverſe the Judgment; 

and upon his Prayer, the Court did bail him, chat 

he; might proſecute his Attaint own effet: But 

this Bail was not entered upon Record. And it 

was held by Wray and the dies Juſtices, - that the 

Evidence was . 1 Cro. 5. Vaſt verſus Cach. 

26. In an Action againſt a Gaoler for Eſcape of 
a. Priſoner in Execution, if the Iſſue is, that the \ 
Sadler immediately after the Eſcape made freſh k 

Suit ; and on the Evidence it ap that the 

Priſoner eſcaped out of the Priſon 3 the Keepet's 

Negligence, and was abſent a Day and a Night be 

fore the Gaoler knew it, he having divers other _ 

Priſoners under his Care; but as ſoon as he did, "A 

| he: then immediately makes freſh Suit, and retakes = 

the Priſoner ; it is ſufficient to prove the Effect of el 
the Iſſue; for convenient Purſuit is immediate freſh 

Suit in Law Trin. 10 Car. B. R. Rotulo 627. Re- 

ſolved by the Court on the Evidence at à Trial at | 

Bar between Hinton-and Sir John Lenthall the Mar-. 

ſbal 3 and on the like Iſſue it was reſolved, 'Paſch. = 

11 Car. B. R. between Elton and Sir Jahn Lenthall. 
On the Evidence at a Trial at Bar, ih which it ap- | 

peared that the Eſcape was at nine at Night, and 

that the Notice and freſh Suit on which he-was t. 
ken was at five a- Clock the next Morning. 2 Roll. 

* * 4. 2 
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346 he Law of Evidence. 
77 Note; In an Action againſt the Indorſor' of + 


2 l of Exchange, it is noe neceſſary to prove the 
Drawers Hand. "Or wht 7, 128. d x $450 

e be a forged Bill, yet — 
date is bound to pay it. Bu the Plaintiff muſt 

that he d it of the Drawer, or of 
: on whom it was, drawn, and that they refu- 
1d Payment, or that he ſought after G and 
could not find them: And this muſt be done in 
convenient Time after the Aſgnument, Cc. Alſo 
the Demand muſt be proved ä 
Indorſement. Lid. See the Caſes 7 emp. Holt * 


118, 119. 
dag Reaſon fre 


79. Alſo note Neceſlity is a 

5 Admition of Evidence, which otherwiſe is not ad- 
miſſable. Jbid. 135. And ſee Did. 291. where the 
Hand of a dead Witneſs to a Deed was 

though a living ſubſcribing Witneſs (who denied his 
Hand) was preſent in Court; he appearing partial. 
But Evidence of a Hand-writing is not to be given 
by a Witneſs who never ſaw the Party write. Bid. 

293. And ſee 294. 

o. Where Goldſmiths Notes are Evidence of the 
| Receipt or Payment of Money. See bid. 120 & 
VE 
81. Where it is proper to give in Evidence the 
uſuah Courſe of Dealing, Did. 300. 

82. In Debt for Rent, on Levied by Diſtreſs, &c. 
des a Releaſe or Payment is good Evidence. 


83. in . for Rent, on Nil debet pleaded, the 
Statute of Limitations may be Groen in Evidnce, 


* 293. e . 


CHAP. 


Up Low * . 
: 5 08 CHA: r O11 
o Baue in Sun, of T reſpaſy. | 


N 2 0 Evidence of the value of the Dome 
Br Ring See Caſes Temp. Holt C. J. 
296. And note; in Trover a Property, Demand 
aka Refufal are to be proved. id. 296. And 
in Caſe in Nature of a Writ of Conſpiracy, Expreſs 
Malice ought to be proved in the Defendant. 
Bid. 150. But note; In that Caſe Circumſtances 


wares if "Eviedce! to how. a” Clalng "We: 
lice. Did. 151. 


2. In Trefoak for breaking his Cloſe; Net gui ilty 
was pleaded; and on the Trial the Defendant gave 
in Evidence, that it was in a Highway; and per 
Cur, this is a f. Juſtification, and ought not 
to be given in Evidence on the general Iſſue. And 
Holt Ch. J. ſaid, in Caſe for diſturbing the Plaintiff 
in his Common, on Not guilty pleaded, he had 
known the Defendant permitted, to give in BY 
dence, that he had a Right to Common there; 


but he never thought it Right, nor ever allowed it. 
Watſon verſus Sparkes, 1 Salk. 287. 


3. If the Treſpaſs were on the 4th of May, and 

the Plaintiff -alledgeth the fame to be done the 

fifth of May, or the firſt of May, when no Treſpaſs 

was done; yet if upon the Evidence it falleth out, 
that the Treſpaſs was done before the Action brought, -4 
it ſufficeth: And this 1 is warranted by Littleton, Wy. I 
485. Co. Lit. 283, 4 
4. In Treſpaſs he baking his Cloſe, wh "I | 

i it was moved by Cate, that the Plain- 

| well not to ſhew a, Regreſs 5 have Dama- 


Se 


| © 
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8 The Law of n 
ges for the Continuance of the firſt Entry,  /cilicer, 
2 the mean Profits, and that appears by common 
Experience at this Day. Gawdy, Juſtice : Whatſo- 
ever the Experience be, I well that our Books 
are contrary, and that without an Entry he. ſhall 
not have Damages for the. Continuance, if not in 
Caſe where the Term or Eſtate of the Plaintiff in 
the Land be determined ; and to N e 10 
- Gawdy, the whole Court did incline; but they did 
not reſolve the Point, becauſe a Regreſs was proved. 
See 20 H. 6. 15. An 27. 1 Leon. 302. Raw- 
uns Cale. 
wth In Treſpaſs with a Continuando, it was ohen | 
5 upon the Evidence, it is not .needful to proye a Re- 
entry, in Caſe the Action is brought againſt the firſt 
Treſpaſſor, as it ought to be done where it is a 


Stanger, as Feoffee, &. of the firſt Treſpaſſor. 


Claw. 8. Sir Henry Anderſon's Caſe. | 
6. A Treſpaſs was laid che firſt of May, wich. a Con- 
tinuande, Sc. and the Plaintiff could not prove the 
firſt Treſpaks, tho*.the Diver/ss vicibus after, he could 
prove; and for this Cauſe he was nonſuited; the 
firſt Treſpaſs is che Main. Clayt. 141. Walker verſus 

Daw/on. , 

JR, In Treſpaſs „ 
Profits, an Entry and Poſſeſſion of the Land before 
the Treſpaſs mult be proved, and alſo another En- 
try after the Treſpaſs. T. per Pais 199. 

8. For making 4 Treſpaſs Continuande there ought 
do be a Re- entry of the Plaintiff; and for the not 
proving thereof, the Plaintiff ſhall have N 
only for the firſt Entry,  T:per Pais 234. 

9. In Treſpaſs' quare Herbam & Blada cepit ; af 
er Ver, Expinn was hes in FT 
Ju t, that no parti pecies was 
and ſo in a. new Action for the ſame Thing this 
would! be no Plea in Bar by Averment, 3 4 


* r ** * TE . > a 
1 WA IF ” . 


9 
— 


hen bt e 
Court agreed; yet the ꝗpecies muſt be 
vidence 3 
Shepherd, _ 

10. It was holden, n Man Tndulitre- 


= 


woe r tho nican Profits in an Action of "Treſpaſs, _ _ 


muſt” prove Entry into every Parcel, and not 


io one Part in Name of al. Il. Clin 35. Conus. 


ve the Or Atera Recovery in EHertment, if : 
an Action of Treſpaſs be brought for the mean Pro- 


fits before the Leaſe ; ſhall be given in E- 
vidence but the Value of the Profits, and not the 
Title, for otherwiſe long Trials would be infinite; 
and if betwixt the fame Parties, or Under-Tenants;- 


the Record is an Eſtoppel; but Quere (fays the 


Reporter) if the Defendant be one who hath a Ti- 


F 
2 Sid. 239. Collingwood and Ramſey verſus ' ſeveral 
Defendants." S. C. 1 Keb. 850. 11 Keb. 737. "Sadler 
verſus Taylor. A 


\ 22, Per Cur, If the Wife Me MRI wid 


the Husband's or Maſter's Notice, put his 117 ä 


into another's” and an Action of T 
brought for the Lime againſt the Owner of the Cat- 


tle; if he pleads Not guilty, the Special Matter 


may not be given in Evidence, becauſe it is contra- 


dictory to the Iſſue. Ret. 3: 2 2 Rol. Apr. 682. 4. 


contra. 

i Treſpaſs de Clauſe wal the Defendant 
pleaded; that the Plaintiff, with Intent to have an 
Action againſt* him, ordered one of his on Ser- 
vants to put the Defendant's Cattle into the Plaintiff's 


Ground, and that he che Servant accordingly did put 


them in, and that the Defendant, as ſoon as he had 


Notice of it, went and fetched them out; it was 


. objetted to this Plea, that it amounted but to the 


General Iſſue; * the Court was of W 


given in E= 
ſeal ahora. 2 K 42. Mee ven | 
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ter in Evidence. Bro. Gen. IJ. pl. 60. 


* * 
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The Lam of Evidence. 
plead it, becauſe he thereby.ac- 
Cattle committed the Treſpaſs. 


Ne e en his Cloſe at C. the De- 
juſtified at K. ab/q; hoc, that he was guilty 
— the Court allowed the Plea, and would not 

the Defendant to plead Not guilty, but o- 

bliged the Plaintiff to reply, that the Defendant was 
guilty at C. Bro. Gen. IJ. 26. l PI. 105. Dro- 


220 


| ep verſus Gapper. 


5. If my Cattle eſcape into the Soil of another, 
thnongh the Fault of the Fences, which he ought 
to repair, I cannot plead Not guilty, and give this 
in Evidence, becauſe ſuch Evidence acknowledges 
the Treſpaſs, and juſtifies it. 19 H. 8. 6. Co. Lis 
83. 

16. In an Action of Treſpaſs quare. Domum & 
Clauſum fregit, & bona aſportavit, the Detendant in 
Truth committed the Treſpaſs by Virtue of the 


Commiſſion of Bankruptcy; and it was ſaid by the 
Court, that becauſe the Plaintiff declared for an En- 


try into his Houſe, the Defendant. cannot plead 
Not guilty, and give the Special Matter in Evidence, 
but — plead S Commiſſion of Bankruptcy, and 
all the Special Matter; but if it had been for the 
taking of Goods only, he might have pleaded Not 
guilty. Quære rationem, Lit. 356. Anommus. 

17. In Treſpaſs for pulling down the Plaintiff's g 
Houſe, the Defendant cannot plead there was no 


Houſe, but ſhall plead Not guilty, and give that in 
Evidence. Bro. Title Gen. I. pl. 59. © 


18. In an Action of "Treſpaſs againſt two, one 
juſtifies as his own Land, and the other pleads, that 
he aſſiſted him to put his Cattle upon his own Ground. 
Per Cur, This is no Treſpaſs to the Plaintiff, there- 
fore he ſhall plead Not guilty, and give this Mat- 


r9. In 


' - 


— df Evidence! 


19. In an Action of Treſpaſs, and Not guilty 
r the Defendant may give a Leaſe 

plat in Evidence; but not a Leaſe at Will, be- 
cauſe this is determinable at Will. Bro. Gen. Hue, 
5 20. In Treſpaſs, 1 d i a N 
by the Command of the Owner of the Land; but 
the Defendant ſhall plead Not guilty, and give this 
Matter in Evidence. Bro. Gen. I pl. 53. 

21, In an Action of Treſpaſs, the Defendant 
pleaded Not guilty ;- and if he might give in Evi- 
dence, that at the Time of the Treſpaſs the Free- 
hold was to ſuch a one, and he as his Servant, and 
by his Commandment, entered, was the 
and it was ſaid by Coke, that the ſame might be fo 
well enough; and fo it was adjudged in Trevilian's 
| Caſe; for if he by whoſe Commandment he entered 

hath Right at the ſame Inſtant _that the Defendant 


entered, the Right is in the other, by Reaſon ' 


whereof he is Not guilty, as to the Defendant; and 

dgment was given acco y. 1 Ln. = 
Dn and Nevil's Caſe. Kel. 61. 5. 
22, In Treſpaſs for entering into the Plaintiff's 
Cloſe, and taking away Corn; the Defendants juſti- 
fied as Servant .to the Parſon, and that the Corn 
was Tithes ſevered from the nine Parts; to which the 
Plaintiff demurred ſpecially, becauſe this amounted 
to the General Iſſue of Not guilty ; but per Cur, 
This is a good Plea; for as to the Breaking of 
the Cloſe, ſuch Matter cannot be given in Evidence: 
And Twiſden ſaid, Juſtice Crawley would not ſuffer 
him to give ſuch Matter in Evidence on Not guil- 
ty pleaded, in Treſpaſs for taking Corn only 3 but 
per Cur, if the Treſpaſs had been only taking the 
Corn, this had. been but the General 06, 
therefore the Demurrer good; as in T 
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wa rr 
x e Servant broke, &c. It was ſaid. 


_ - The jaw ot Evidente: | 


his Horſe, and that he as Servant wok himi; for if 
the Property be not in the Plaintiff, the Defendant 
may as well in Treſpaſs: as Trover be found Not 
-  gvillty; but for the firſt Exception,  adjornatur : At 
another Day,  Kelynge Ch. J. ſaid,” it was as well 
| ed as could be; the' Juſtification going to both; 
af the Action were only for. the Tithe, this 
would be but the General Iſſue; which the Court 
agreed. Judgment pro D. 2 Keb. 44. G 71. 
8 | IHE 2 
23. On Motion of Thompſon, in an Action of 
for Bricks broken in a Wall, that the De- 
| plead ſpecially, that 
this was. the Freehold of the Lord of Derby, and 
by Hale 
Ch. J. and Nujſden, this 2 ſufficient Evidence on 
Not guilty, and need not be pleaded no more by 
a . by the Servant of 
the Owner of the Wall. 3 Keb. 286. Baollan verſus 
Wonen. 34 H. 6. 43. | 
24. In an Action of Treſpa dhe Bepikt 
pleaded it was his own Freehold; and the Plaintiff 
Teplied, that he enfeoffed the 2 on Condi- 


tion to be void on the Payment of 20 /. in St. PauPs 


Church at Michaclmas following, which he paid ac- 
N — at that Day and Place. The Plaintiff re- 
ns, that he had not paid him at the Day and 
5 appointed for the Payment; and at the Trial 
| the Plaintiff ſhe ved in Evidence, that the Money 
Was paid to the Defendant a Month before the Day, 


and produced an Acquittance for the ſame; and 


the Defendant demurred to the Evidence, and Dyer, 


. Brown and MWelſb ſaid, the Evidence will not main- 


tuin the Iſſue; for though the Party may pay the 
Money at another Day and Place, if the other will 


receive it, yet is not the other bound to take it 


at another Day and Place; and ha being fo limited 
% 2 


— et ebtbente- 


as to Time and Place, he — 2k it 
ingly, or plead the Payment before 


3 | 
accord= 
oy 


| ally; for if he pleads Payment at the Day, and 


by the Evidence that he paid 

, it is not good, becauſe no Duty till the Day, 
an on that Pleading the Day and Place are Part 
of the Iſſue; and yet it ſeems on à Replication of 
Aſſets at B. Aſſets at another Place may be given 
in Evidence; for Aſſets in one Place are Aſſets in 
every Place; and fo on Nil debet, Payment before 
the Day may be given in Evidence, for the Debt is 
then diſcharged ; and therefore the Party is quit for 
ever, and no 
it concerns an to be done it is otherwiſe; for 
an Act at one Day is not an Act at another; and 
if Executors plead Pa at the Day . | 
ſelves ; it is not Evidence to prove 
before the Day by the Teſtator, a not 


it before the 


remains on the Day; but where 


the Iſſue, and yet there. is no Duty remain- 


ing at the Day; yet it ought to be ſpecially plead- 
ed. Mo. 47. Anonymus, S. C. Dal. 48. Sed quere 
as to the Authority of this Caſe for it is 2 
in Dy. 222. pl. 22. And all that Dyer ſays is, that 
the Jury were not obliged, under Pain of Attaint, 
to find on fach Exidence that the Money was paid 
at the Day. 

25. In an Action of Treſpaſs, the Defendant ' 
pleaded! Son frank Tenement, on which the Parties 
were at Ifluez and the Jury found the Defendant 
took B. n e ſeiſed in Fee of the 
Place in Queſtion; by Virtue of which, he was 
ſeiſed in the Right of his Wife, and not other- 
wiſe ; and by the Opinion of three Judges againſt 
one, the Plaintiff recovered. 83 Anony- 
Mus. 
| 65 An Treſpaß brought by Raft, r ebe 
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„ The Law af Epſdenee. 
away of his Goods; Upon Not guilty pleadeq, the 


Jury found this S Matter; a} icet, That Sir 
Thomas Bromley, . of England, was ſeiſed 


ok the Land, where, &c. and leaſed the ſame to 


the Plaintiff and one A. which A aſſigned his Moie- 
ty to Cavendiſb, by whoſe Commandment the De- 
fendant entered. It was moved that that Tenanc 

in Common ixt the Plaintiff and him in whoſe 
Right the Defendant juſtified, ' could not be given 
in Evidence; and ſo it could not be found by Ver- 

dict; but it ought. to have been pleaded at the 
Beginning. But the whole Court was clear of ano- 
ther Opinion; So that the ſame might be given 


* ence well enough. e 3 83 


. Note, That upon an Eyidence given to A 
Jury in a Caſe between Berry and New College in 
Oxford, it was ruled by Walmſley, Warburton and 
Eger, Juſtices, in an Action of Treſpaſs ; if it ap- 
Pear. upon the Evidence, that the. hintiff hath 
nothing in the Land, but in Common with 2 wor 
ger; yet the Jury ought to find with the Plaint 
and if the (mg will have Advantage of the 
Tenancy in Common in the Plaintiff, he ought to 
haye pleaded it: Nichols, Serjeant, was very earneſt 
do the contrary, and took a Difference, where the 
Plaintiff; and Defendant are Tenants in Common 
with a Strangers but he was over- ruled. The Ac- 
tion was an Action of Treſpaſs, Quare clauſum fre- 
git, Sc. Cant and Daniel were abſent. Gogb. 172. 
Berry's s Caſe, 


28. Joint-tenancy cannot be given in Evidence, 
but muſt. be pleaded in Abatement. Jones verſus 
Randal. Hill. 1652. C. B. T. per pais, 207. 

29, In Treſpaſs quare clauſum fregit, it is a Plea 
in Abatement to ſay the Plaintiff is Tenant in Com- 
mon with another; but cannot be given ee 

2 nce 
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Tue Law ot Evidence, - 22 
dence upon Not guilty, as it may where one Te- 
nant in 3 brings T reſpaßs againſt the other. 
1 Vent. 214. Anonyinus. 

| 20. In Tre al n ct, fie" lag a Fut f 

Water but of the Defendant's Well; the Defendant 
| pleaded i in Abatement, that the other Defendant and 
Plaintiff where Tenants in Common of the Well; 
Plaintiff replies, that he was ſole ſeiſed; abſq; hoc, 
that he wasTenantin Common with any, and concludes 
to the Country. Holt; In Treſ — it is no Plea 
in Abatement for the Defendant to ſay, he was Te- 
nant in Common with the Plaintiff, Wente he may 
give it in Evidence on Not guilty : but here the 
Defendant, who was a Stranger, pleads Tenangy in 
Common in the Plaintiff with the other Defen- 
dant; and that he may well do.  Farreſy . 
Haywood verſus Davis. | 
31. In Treſpaſs againſt one for gleaning on * 
Ground. Per Hale, Norf. Summer Aſſize, 1668. 
The Law gives Licence to the Poor to glean, Sc. 
by the general Cuſtom of England, but the Licence 
muſt be pleaded ſpecially, and cannot be given in 

idence on non cup. T. per pais 202. 

32. In Treſpaſs, Tender of two Shillings Sr 
pence in Amends was pleaded, and averred that the 
ſaid Sum was ſufficient; and Iſſue was taken upon 
the Sufficiency of the Amends: In this Caſe, the 
Defendant began the Evidence to prove the Amends 
lufficient, and was directed to ſnew the Treſpaſs, 
what it was, and prove the Tender, &c. and the 
Plaintiff in this Caſe was not permitted to ſhew 
or prove more Treſpaſſes than one, of which he 
hath declared, and that the Plaintiff ſets forth ſhall 
be the Treſpaſs, and not that the Defendant ſets 
forth, if they vary; then the Plaintiff did 
it was to the Value of five Shillings; and the De- 

fendant would have n the ** whether the 


Treſpaſs 


— 


126 The Law of Evidence. 
Treſpaſs of two Beaſts in April, in Graſs- Ground, 
could be of that Value? But the Judge would not 
permit it ſo for the Jury to judge, as if no Proof 
was, when the Ware ha cepretly proved it to 
the Value of five Shillings, when the Defendant had 
failed to make Proof what the Treſpaſs was, ſo to 
apply his Amends tendered to that Treſpaſs in which 
a he failed before. Clay. 70. Riabardſms Caſe. 
33. It was agreed by the whole Court and the 
8 King's Attorney General, that in an Action of Treſ- 
pals for breaking his Cloſe, if the Defendant 
that the Place where the Treſpaks i IS . rretn be 
committed, is fix: Acres of Land in B. which are 
his Freehold, and the Plaintiff! reply the ſix Acres 
in Queſtion are his Freehold, and not the Defen- 
dant's; if the Defendarit hath fix Acres in D. and 
the Plaintiff ſix others, the Defendant cannot give 
in Evidence that he committed a Treſpaſs in his 
own Soil; but by his Plea it ſhall be conſtrued 
that he meant the Plaintiff's ſr Acres, and not 
his own ;. becauſe until he gives the Place, in which 
| the. Treſpaſs is ſuppoſed to be committed, a Name, 
the Plaintiff need not make any new AMgnment, 
| foraſmuch as he has not varied from the Meaning 
of the Plaintiff, if he does not give the ſix Acres 
S Name; as fiying the ſix: 7 n DY called 
reenmead. Dy. 2 3. pl. 147. . 
34. It Was doubted on the Evidence, wliether, 
if de Plaintiff in an Action of Treſpaſs makes a 


d Aſſignment, and gives the Place a particular 


Natne, and aſſigns Burtals to the Eaſt; Weſt, North 
and South, and names the Buttals alſo, whether he 
ought" to prove the Abuttals true, as well as the 
Name of the Place. Some were of Opinion that 
he ought, becauſe every Word: that is in the new 
Alignment, to deſeribe the Place more certainly 


to! che Jury, before the Words- ſenl' alia quam in 


SU 46 $ 


Barra, 


ebe lu of Eden: 227 
— are effectual, and the Abuttuls are Pareel f 
the Aſſignment; fed Ware. Der rör. Pl. 46. 
n verſus Burrough. 

33. In Treſpaſs for Entering His [Cloſe in Gil. 
vering; In quodam loco vocato Calyerfield; abuttan* 
purie Auftrali ſuper nolendinum in Temira F. S. 
the Defendant plead Not guflty, on the Trial - 
this Iſſue the Plaintiff” muſt prove his Abuttals. Hill. 
7 Eli. B. R. Noel verſus Sands.” Agyeed by the 
and Counſel; and in this "Caſe he muſt 
prove all his Abuttals, for it is not ſufficient - to 
the Mill is to the South; but he muſt- go 
er, and prove it was once in the Tenure of 
J. &, and for not doing it the Plaintiff was nonſuit. 
Hill. 37 Eliz. B R. Noel verſue Sands. 2 Roll, 
br. 677 . fl. 1 & 2. S. C. Goldſ 124. | 
36. k Treſpaſs for we rm Cloſe in Calvis 
ring, In quodam loco vocato erfield, abuttan à 
purie Auſtrali ſuper Molendinum, & c. It is ſufficient 
Proof of that Abuttal chat the Mill is South- 
wards; although there is a Highway between the 
Mill and the Land. Hill. 37 Eliz. B. R. Mere 
verſus Sands. Per Cur. Achudged, 2 Roll. 678. 
+ 3 
37. IF Abatals ae-alfightd to be towards the 
Eaſt, though on the Evidence it appears they are 

Northwards; if they have a Point to the Eaſt, it 
zs ſufficient. Paſ. 72 Mildmay-verſus Dean. Per 

Cur”. 2 Rol. Abr. 678. pl. 2. | 

38: In an Action ef Treſpaſs, the Defeneline juſt 
fied,” by Reaſon that he and all thoſe whoſe Eſt ite 
he had, had Common in the Place for ſo many 
Beaſts, beyond the Memory of Man; and the Par- 
ties were at Iſſue on the Preſcription, and the Plan- 
tiff gaye in Evidence, that he had Common of Vi- 
cinage appendant to his Houſe; and it was re- 
ſolved, chat the Evidence did not maintain the 1. | 
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228 dhe Law of Evidence, 
due; for although both begin by Preſcription, — 
Common of Vicinage does not begin by a bare 
Preſcription, but a Preſcription on Conſideration 
that the other ſhall, have ne in hke Manner 
in his Soil. 13 H. 7. 13. 
39. Treſpaſs de Clauſo frafto I he Defendant 
g ie to have Common. And Iſſue thereupon, 
Jury found, that the nene had Common 
re by Preſcription, prout, Sc. paying for it eve 
— * hav Plaintiff, And all the Gow 
reſolved, SD the Verdict was found for the _ 
tiff, and againſt him who pleaded the Preſcripcion 
«3 for the Preſcription is entire, and the Payment of : 
Penny annually is Parcel of the Preſcription 3 and 
2 ſhall be intended to be as ancient as the Com- 
mon; and that they began at one Time. 1 on. 
Þ 546 C 563. Lovelace verſus s 
1 we 67. S. C. No. 3 
- 40. In a Treſpaſs 15 the Plaintiff, as Commoner 
of Sir Mert Henly in Newland in en ere, 
for Common appurtenant. The Defendant juſtifies 
under Sir . C. to incloſe as Lord of the Soil, 
this to be only. Common of Vicinage, 
which was agreed might be incloſed; the Evidence 
for the Plaintiff was, by foddering and driving 4nto 
the Place in Queſtion (by Sir Winſton Churchill 
encloſed) : The Defendant's was by Entry at. a cer- 
tain Place, and foddering in the other by Leave; 
and by the Incloſure 2 Part of Blackmore Heath, 
which was the grand Common, that incloſed all 
the reſt; which Incloſure of Part, but. of 
one Acre, made the Preſcription fail for the Whole, 
being not excepted; and thereupon the Plaintiff | 
was nonſuited. 3 Keb. 24. Harding verſus Brooks. 
441. Thomas Kemp brought Treſpabs for Breaking 
of his Cloſe, againſt Carter; and upon pleading, 
"Ber were at ile; if the Lord of 150 Manor her 
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ald granted the ſaid Lands per copiam RY ou 
curiæ manerii præd ſecundum conſuetudinem maneris 
pred? And it was given in Evidence, that within 
the faid Manor were divers cuſtomary Lands, and 
that the Lord now of late at his Court of the 
' faid Manor granted the Land, Ec. per Copiam Ro- 
tulorum Curie, where it was never granted by Copy be- 
fore: It was now holden by the whole Court, that 
the Jury was bound to find Dominus non conceſſit ; 
for notwithſtanding that de facto Dominus conceſſit 
per Copiam 74 Cur, yet non conceſſit ſecundum 
conſuetudinem manerii præd'; for the faid Land was 
not cuſtomary, nor was it demiſable, for the Cuſtom 
had not taken hold of it. In the fame Caſe it 
was alſo. ſhewed, that within the faid Manor ſome 
cuſtomary Lands are demiſable for Life only, and 
ſome in Fee; and it was faid wy he Land dnl 
fon, that he who will give in Evidence theſe ſeveral 
Cuſtoms, t to ſhew the ſeveral Limits, in 
Which the ſeveral Cuſtoms are ſeverally running, 
as that the Manor extends into two Towns, and 
that the Lands in one of the faid Towns are 
grantable for Lives only, and the Lands in the 
other in Fee; and he ought not to ſhew the ſe- 
veral Cuſtoms 5 valere through the whole 
Manor. 1 Leon. 55. Kemp verſus Carter.. 
42. In an Adlon 91 1 Hated for taking away 
Timber, the Defendant a Cuſtom within 
the Manor, to have the 1 as Eſtovers, to be 
burned in Terris & Tenementis; and Iſſue being ta 
ken on the Cuſtom, the Defendant gave Bride 
only of a Cuſtom, as to the Meſſuage; and it was 
2 this The Bl did not maintain the 
ue. Gd. 234. Lage of Cbiche er ö 
Strodwick's Cafe” | 4 "wy 
43. On a Trial at Bar concerning che River @ 
pong the Queſtion was, Whether — had 
Q3 not 
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men to all; and if any will appropriate a 
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236 Ehe Kam of Evidence. | 

dot dee Right of Fiſhing there, excluſive of all Os / 
thers? Hale: In caſe of a private River, the Lord's 
having S 


CC 


Proof upon them that claim -liberam piſcariam. 
But in caſe; of a River that flows and reflows, and 
is an Arm of the Sea, 8 ar | 
vi- 
lege to himſelf, the Proof lech on his Side. 1 Mad. 
105. Anonymus. | 

44. In Evidence to 2 Jury at Bar in Treſpeſß for 
a fevers Fiſhing: Upon Not guilty pleaded, if the 
Plaintiff derive a Title as high as 2 he 
need not ſhew any Patent 75 Derivation from the 
Crown, but the conſtant Enjoyment is; ſufficient, 
unless one be ſued by the on, which Sides 
faid, he knew e have been ruled in a former Caſe, 
wherein he was Counſel, A ſeveral Piſcary u/q;. ad 
Jitum Aque cannot be counted on. But by d- 


2 Such Evidence may be given of fuch a Vil. 


cary hy Meets and Bounds. 1 Keb. 290. Sir C. 
Cal In Tſo of Breaking has Cloſe N 
45 0 es ot 

et pleaded, he cannot give in ** the 

came through the Plaintiff's Hedge, which 
he ye to keep z nor upon the General Iſſue ju- 


ſtify, by Reaſon of a Rent-Charge, Common, or 
3 he like” Co. Lit, 283. 


46. In an Action of Treſpaſs for ſeveral Things 
againſt the two Defendants, and declares to his Da- 
mage, Sc. The Attorney for the Defendants plead- 
ed Nen ſum informatus, and Judgment thereupon was 


| r Plaintiff, and Writs to en- 


i . Darnages iflued out, and were returned. 
t was now moved that the Writs ſhould not be 
filed, becauſe the Plaintiff at the Time of the En- 


* prove they were his Goods, but 


proved 


\ 
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proved oniy the Value of them; and a Difference 
Was taken at the Bar between an Action confeſſed, 
and a Ven ſum wformatus. For the Property of the 
Goods is allo confeſſed in the firſt Caſe to be in the 
Plaintiff; but it is not fo in the other; for there 
Judgment th without the Defendant's Privity, 
and onl want of Pleading; as in the Cafe 
of a Nil dicit. But the Court held that both Caſes 
were alike, and that the Plaintiff is not bound to 
ve his Property in either of them, becauſe the 
_ Writ commands that the Value only ſhall be en- | 
quired of; and if the Plaintiff ſhould be bound to , 
Prove his Property, and fail thereof, it would be inn 
Deſtruction to the firſt Judgment, which cannot 
bez but it is otherwiſe where Not guilty is pleaded, 
for then the Treſpaſs is denied, which muſt be 
proved and tried by the Jury; and there in that 
Caſe both the Value and Property do come in 
Queſtion. 2 Cro. 220. Goodwin verſus Welſh and 
Over, §. C. Zelv. 151. S. C. Brown 214. 
47. In an Action of Treſpaſs againſt ſeveral ſor 
the Taking the Plaintiff's Beaſts, and detaining 
them until a Fine of 10/7. was oe the Taking 
was apud Harewell, Samwell pleaded Non culp ; 
the other Defendants juſtified, becauſe Haremell is 
within the Hundred of Harewell, and the Sheriff's 
Turn of the ſaid Hundred; and that at ſuch a 
Leet within the faid Hundred it was preſented, that 
the Plaintiff ought to repair ſuch a Highway, and 
had not repaired it, wherefore the Pain, of 10 J. 
was aſſeſſed upon him to repair it before ſuch a 
Day x and it not being repaired, it was preſented 
at the ſame Day; and thereupon the ſaid Pain e- 
ſtreated, and fo juſtifies. The Plaintiff replied, 
that the Biſhop of Minton was ſeiſed in Fee of the 
Manor of Harewell, and he and his Predeceſſors 
have had a Leet of all the Inhabitants there, and 


„  NOE- tra- 


d b * of Evidence. 2 
5 chat it was not the Leet of the 8 


8 were thereupon at Iſſue, and found for the 


Phintiff for both Iſſues by a Jury at the Bar. And 
upon che Evidence, the Defendant would have 
one's it to have been inquirable in the Hundred, 

| e the Jury of the private Loet did not 

and redreſs it; for it was fad, that alt * 0 
be Leets, 6 
witl e 


by them omitted to be 1 Inquired, being 

8 Nuſances. To which the Court 
8 joined, the Queſtion is, 
Whether it . 
or not, for ſuch a e 977th ? But this 
ought to have been parti cularly pleaded, and ſhewn 
to the Court; and fo b they d ivered it as Law to 
the Jy; Whereupon the Jury found for the Plain- 
tiff. 2 Cre. 551. „ Thomas Sannwell and 


three others. 
48. Pawlet brought an Action of Treſpaſs a 


5 E one Lawrence, Parſon of the Church of Dee, for the 


Taking of certain Carts loaded with Corn, which 
he claimed as a Portion of Tithes in the Right of 
his Wife; and ſuppoſed the Treſpaſs to be done 
on the 25th of Auguſt 29 Eliz. and upon Not 
guilty it was given in Evidence on the Defendant's 
Part, that the Plaintiff delivered to him a Licence 
to be married, bearing date the 28th of Auguſt 
29 Eliz. and that he married the Plaintiff 10 his 
faid Wife the ſame Day, ſo as the Treſpaſs was before 
his Title to the Tithes: And it was held by the 
whole Court, that the Matter did abate his Bill: But it 
was holden, that if the 20 had been aſſigned 
to be committed one Day that, it had been 
good; but now it is apparent to the Court, that 
at the Time of the Treſpaſs aſſigned by himſelf, 
the Plaintiff had not Title, and therefore the Action 


— * + % 


dot the maintained upon that Evidence ; for 
which Cauſe the » Plaintiff was nonſuit. 1 Lam, 
104. Pawlet verſus Lawrence. © 
49. Plruden the Son brought an Action againſt 
Plowden the Father, for Taking the Plaintiff's Wife 
cum bonis viri. + And the Caſe was, That he did re- 
ject and eject his Wife, without giving of her Ali. 
mony; for which ſhe had Sentence in the High 
Commiſſion Court; and the Defendant took thoſe 
Goods for the Alimony of the Wife; and Juſtice 
Berkley ſaid, that the Defaklline might plead Not 
guilty. March 11. Plowden verſus Plow 
Note; A Wifc's Declaration in her Labour, is no 
Evidence in an Action of Treſpaſs for getting her 
with Child. See Caſes Temp. Holt C. J. 298; _ 
Where the Oath. of the Defendant's Wife made . 
at a former Trial was read as Evidence. 16:4. IE 
o. In Treſpaſs for taking Goods, if the E 
are really reſtored to the Platntiff, and yet he pro- 
ceeds in his Action, upon Not guilty pleaded, the - 
Defendant may give this in Evidence in NOIR 
of Damages. 2 Bro. Gen. Iſſue 11 & 15. 
81. In an Action of Treſpaſs for "Taking of 
Hawks, the Defendant pleaded Not guilty, and gave 
in Evidence, that the Plaintiff leaſed a Wood to 
him for twenty Years, and that during the Term 
the Hawks bred in the Wood; and it was held good 
Evidence. 2 Bro. Gen. If. 43. 35 
52. In an Action of Treſpaſs for benin 1 
the Plaintiff*s Servant; the Defendant may LAG 
that J. 8. is not his Servant, or may give it in E- 
vidence. 5 H. 7. 3. 
53. In an Action of Treſpaſs for beating his Ser- 
vant, per quod Servitium amiſit, the Defendant may 
plead Not guilty, and give in Evidence a Juſtifica- 
Hen of the ee from my no Loſs of Service 


enſued 2 
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. =» Thnftng amy. 2 Rol. Air. 68a. 


1 In an Action af Trains for Taking of 
a the Defendant would have pleaded, | that the 


s n ve them 


to him; by Virtue of which he took them; 40%; 
doc, that he took any Goods of the Plaintiff ; but 
. — * 


| entered, and this Matter given in Evidence, 2 Bro. 


Cen. I. 14. | 

55. Note; It was reſolved by all the Judges, that 
if my Dog chaſes the Sheep of a Stranger, or 

one without my Incitement, I may give this Mat- 


na an Nor i, Dy. 29, Anonymus, 
Pb. 125 

56. Not guilty is a good Iſſue, if the . 
committed no Battery at all; but regular 

Common Law, if the Defendant ee Cauſe 
ſtification or Excuſe, then can he not lead Not — 7 
for then upon the Evidence it ſhall be found a- 
gainſt him, for that he confeſſeth the Battery, and 
upon that Iſſue cannot juſtify it; but he muſt 
plead the Special Matter, and confeſs and juſtify 
the Battery. Pe Lit 283. 4. 

57. . on a 
Declaration of Treſpaſs, Quare ( lauſum fregit & 
alia 5 . to the Ground of the Ac- 
tion; for when it ex turpi cauſa, the particu- 
lar Wrong may be given in Eons on ſuch a ge- 
neral Declaration, and the Party ſhall not be obliged 
to ſhew, it on Record; but in all other Caſes the 
Special Matter muſt appear in the Declaration; 
nor ſhall any Evidence be given of Facts that are 
not 8 it. 2 Sid. 225. \Szppora verſus Baſet, $ C. 
1 Keb. 737. 

_ 58. Tis Kia of Battery, and Son aſſault de. 
meſn pleaded ; the Defendant proved the 1 
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Aruck Him firſt; then the Plaintiff ſhewed in Evi- | 
dence: the Defendant ſtruck his Horſe, which was 
drawing in the Cart, firſt, to have him 
from paſſing, the Defendant being High Conftable, 
and the Plague then being at Pomfret, from whence 
the ' 
that 


tiff f 
J had been a good Matter of Juſtification, 
if the Defendant being an Officer had pleaded. 
Not guilty; but not upon this particular Plea' and 
Iſſue, hat. 2 was of the Plaintiff's own Aſſault; 
igri By the Horſe is fuch an Aſſault upon 
as he might Juſtify the ſtri- 
king the Defegdane again," and 9 ſtopping the 
8 Hase! is the ſtopping the Plaintiff hinnlelf z and 
ſo directed to find this Iſſue againſt the Defendant. 
Clay. 109. Booth verſus Fenkenſon. 
39. If the Plainuff plead Son aſſault, he cannot 
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give in Evidence that he made no Battery; for he 


' acknowledges the Battery by his Plea. Lala, 55. 
gens verſus Gainsfard, 8 

50. In Treſpaſs of Aſſault, Battery, and Wound- 
ing, the Defendant pleaded the Plaintiff began firſt, 
and the Stroke he received, whereby he loſt his 
Eye,/ was on his own Afſault, and in Defence, of 
the Defendant ; and on Trial at Bar now by the 
Evidence it appeared, the Plaintiff threatned the _ 
| Defendant, and faid, Were it not Aſſize Time, he 
would telt more of his Mind, which was faid bend- 
ing his Fiſt, and with his Hand on his Sword; yet 
per Cur, this is no Aſſault, as it would be without 
that Declaration; but it was farther ſworn, the 
Plaintiff with his Elbow punched the Defendant, 
which if done in earneſt Diſcourſe, and not with 
Intent of Violence, is no Aſſault, nor then is it a 

Juſtification of Battery after a Retreat; as Phineas 
Audreuss A. And the Jury not believing the 
Defendant 


NF 
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. Defendant found for the Plaintiff, and gave 500]. 
| ges. 2 Keb. 545. Furbervile verſus Savadge. 
61. In an Action of Battery, which was laid in 
the Declaration to be the 18th of Feb. 1621; the 
Defendant. did plead Son afſault Demeſne, &c. and at 
Iſſue upon that, the Defendant proved an Aſſault by 
the Plaintiff, but another Day ; and ruled that this 
doth not prove this Iſſue for the Defendant, becauſe 
the Juſtification ſhall refer to the Time lain in the 
Declaration, if the Defendant do not difference the | 
Times in his Plea; and in ſuch Caſe, when the De- 
fendant intends to ſhew the Aſſault was at another 
Day or Place, he ſhall ſhew that ſuch a Day before 
that in the Declaration, as here, the 8th of Febru- 
ary, the Plaintiff did him aſſault, and would have 
beaten him, and traverſe the Day in the Declaration: 
But fee in the Caſe of an Officer, who is not tied 
up to ſpecial Pleading, it ſeems he upon Not guilty 
may vary in his Evidence, to juſtify from the Time 
in the Declaration, c. Quad nota. And the Preju- 
dice may come to the Plaintiff's being unprovided 
perhaps in ſuch a Caſe to a Reply; whereas when 
the Matter is by Pleading brought to a Special II- 
ſue,” he knows his Work, Sc. Clay. 110. Hard- 


. 9 75 verſus Lockwood. 


S2. Treſpaſs of Aſſault, Battery, and Wounding, 
1 Aug. 13 Car. The Defendant juſtifies in his own 
Defence, by Reaſon of an Aſſault made by the Plain- 
tiff; Iſſue being thereupon, the Defendant gives in 
Evidence, an Aſſault and Battery by the Plaintiff, 
2 Fulii 13 Car. before, and — it was in his own 
Defence, and produced divers * to prove 
it; the Plains ſhews, that the Ba which he 
intended was 9 Julii 13 Car. and he produced divers 
_ Witneſſes to prove that. And A the King's 
Solicitor, and others of Counſel with the Defendant, 
inſiſted, that it was no ä for the 3 
909 
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ſhewn. that Special Matter. But all the Court held, 


it was. not requiſite ; and if another Day had been 


ſhewn in. the Replication, it ſhould be a Depar- 
ture: But it ſufficeth to ſhew it in Evidence to be 
done at another Day /ans ſon aſſault, for the Day 
is not material. Jones ſaid, if they had both agreed 
upon one Day, it ſhould have been ſpecially plead- 
ed: But Brampſton held it was all one; and as 
it is now pleaded to be at ſeveral Days, it is clearly 
unneceſſary: And the Solicitor urged, that it ſhould 
be found ſpecially: But the Court faid, it was fo 


clear, they would not have it fo found. And the 
Jury gave 100 J. Damages. 3 Cro. 514. Thornton , © 
ve 


erſus Lyſter. Contra, 2 Rol. Abr. 680. pl. 3. 


63. In an Action of Aſſault and Battery, if the 


Defendant pleads Son aſſault, and agrees with the 
Plaintiff in the Day and Year, and the Plaintiff re- 
ply, De Injaria ſua Propria, and the Defendant gives 
in Evidence, that the Plaintiff ſtruck firſt,” the 
Plaintiff cannot give in Evidence a Battery at ano- 
ther Day; for when the Defendant agrees with the 
Plaintiff as to the Day, and the Plaintiff takes 


Iſſue, the Place and Day are made Part of the Il. 


ſue. Per Cur'. 2 Rol. Abr. 687. pl. 3. Down vetlus 


64. An Action of Afault and Battery was 


brought, and there was a Demurrer upon the Evi- 
dence: And the Caſe was, the Defendant the 


Day ſpecified in the Declaration ſaid, that the _ 


Plaintiff aſſaulted the Defendant, and in Defence 
of himſelf juſtifies the Beating ; the Plaintiff re- 
plies, that he did it of his own Wrong, without 


any fuch Cauſe; and in the Evidence the Defendant 


maintained, that the Plaintiff beat him the Day 


mentioned in the Declaration, and in the fame. 


Place: And che Phainiff perceiving that, gave, in 


Evi- 
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ought to have made a Special Replication, and  _ 
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Special Verdict; for if there be two Batteries made 
between the Plaintiff and Defendant at divers 


Times, the Plaintiff is bound to prove the Batte- 
ry made the fame Day in his Declaration, and ſhall 


not be admitted to give another Day in Evidence, 
by the Opinion of the whole Court, 1 Brown 233. 
Becht verfasr Shy | Fa 


69. In an Action of Treſpas for Aﬀaule 4nd Bar 


tery, the Caſe was this ; The Plaintiff in his Count 
ſuppoſed the Treſpaſs to be made the iſt of May 
8 Fac. at ſuch a Place; the Defendant pleads, that 
the Plaintiff the fame Day had aſſaulted and beaten 


hum, and that the Defendant laid his Hands upon 
him to defend himſelf, and if any Hurt came un- 


to him, it was by his own Wrong; the which is the 
fame Treſpaſs, for which the Plaintiff hath' com- 


plained againſt him. The Plaintiff replies, of his 


own Wrong, without any ſuch Cauſe; upon which 


Iſſue was joined; and at the Niff prius for Juſtifi- 


cation, the Defendant produced Witneſſes, which 
proved an Aſſault to be made by the Plaintiff: upon 


the Defendant long fince, that is by the Space of 


a Year before the Day contained in the Count, and 


that at this Time, the Defendant to defend himſelf 
hath aſſaulted the Plaintiff, and upon this Evi- 


dence the Plaintiff demurred, inſomuch that this 
proves an Aſſault made at another Day than is con- 


-* tained in the Count; and the Defendant by plead- 


ing hath confeſſed an Aſſault and Battery made up- 


on the Plaintiff the Day contained in the Count, 
and now upon Evidence proves his Juſtification at 
another Day: And if this Evidence was fufficient 


to prove his Juſtification was the Queſtion; and if 


by this Pleading the Day be made material; in 


Which it was agreed by the Court and Counſel alſo, 
. 2 1 that 
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chat if the Defendant had pleaded Nor guilty, the 
Day had not been material ; but the Plaintiff might 

have given in Evidence any Battery before the Day 


-- contained in the Count, or after, before the Action 4 


brought; and this is ſufficient to r ba Decla- 
ration; but the Parties, that is, Plaintiff by 
kis Count and Replication, and the Defendant by his 
uſtification, have agreed of the Day; and for that, 
if chey may now vary from that, it was moved, 
and fo it was adjourned. 2 Brown. 183. Downs 
verſus Skrymſbaw. Vide 19 H. 6. 47. @ 2R.3. 9. 
66. In a Bill of Sewers there is this Clauſe ; | 
If any Action of Treſpaſs, or other Suit, ſhall 
© happen to be attempted againſt any Perſon or 
« Perſons, for taking any Diſtreſs, or any other Act 
doing, by Authority of the ſaid Commiſſion, or 
© by Authority of any Laws or Ordinances made 
by Virtue of the faid Commiſſion, the Defendant 
or Defendants in any ſuch Action ſhall and may 
© make Avowry, Conufance or Juſtification, for the 
* raking of the ſame Diſtreſs, or other Act cones 
touching the Premiſſes, or of any of them; al- 
© ledgitig in ſuch Avowry, Conuſance or Juſtifica- 
tion, that the ſaid Diſtreſs, Treſpaſs, or other Act 
© whereof the Plaintiff complaineth, was done by 
Authority of the Commiſſion of Sewers: for Lot 
© or Tax aſſeſſed by the faid Commiſſion, or for 
© ſuch other Act or Cauſe as the faid Defendant did 
by Authority of the ſame Commiſſion, and ac- 
© cording to the Tenor, Purport and Effect of this 
_ . © preſent Act, made the 23d Year of the Reign of 
our Sovereign Lord King Henry VIII. without 
© any Expreſſing or Rehearſal of any other Matter 
or Circumſtance contained in the preſent Act, or 
© any Commiſſion, Laws, Statutes or Ordinances 
© thereupon made; whereupon the Plaintiff ſhall 
* be admitted to reply, that the Defendant did * 
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$ 5 without any ſuch Caiſe þ alodgd "1 the faid De- 
- © Fendant ; whereupon the Iſſue in ſuch Ac- 
t tion ſhall be joined, to be tried by ſerdict of 
© © tyelve Men, and not. otherwiſe, as, is. accuſtomed 
in other perſonal Actions: And open the Til of 
 ., © that Iſſue, the whole Matter to be given on both 
Parties in Evidence, 4 to the very Truth | 

* e e, e en 11. 5 ; NY 


Pe”. | & Evidence in divers Attions. 


* - * E f | 
a", 3 (A 


Rover, fir en Loaszy Tickets; 3 upon 
| Evidence it appeared, That the Plaintiff 
had given the Tickets in Queſtion to a Goldſmith 
to receive the Money due on them: That ſome 

Payments were due, that ſome were not; that this 
g Goldſmith had received Tickets of the Defendant, 
and given a Note to pay him ſo many Million 
Lottery Tickets; that the Plaintiff's Tickets were 
delivered to the Defendant upon this Note. 
It was inſiſted, That this Note under the Gold- 
3X8 ſmith's Hand could be no Evidence | againſt the 
"8 _ Plaintiff, but it was read. And Holt, Ch. Juſt. 
aid, That the Way and Manner of Trading 1s to 
be taken Notice of, and therein the beſt Proof that 
the Nature of the Thing will afford is only re- 
. quired: When Goldſmiths give their Notes no Wit- 
gnaeſſes are by, and their Notes to pay Money or 
_< ; Tickets are EYRE. of BB Receipt | of . 
4 
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er of the Money can have no Remedy againſt him 


that received. it. But if Bank-Notes, Exchequer- 


Notes, or Million-Tickets, or the like, are ſtolen 
| or lot, the Owner- hath ſuch a Property or Intereſt - 
in them as to bring an Action for them, into what- 
ſoever Hands they are come: Money or Caſh is not 
0 de diſti 3 but theſe Notes or Bills are 
diſti e, and cannot be reckoned as Caſh, 
and they have diſtinct Marks and Numbers on 
them. He agreed, that in this Caſe, if the Ex- 
ch or any private Perſon had paid to the 
Goldſmith the 5 855 or the Tickets, it would have 
been a good Payment againſt the Owner; but whe- 
ther it would be 15 where Tickets not due are bought 
for a valuable Conſideration, he doubted ; but as the 
Caſe was, the Goldſmith here having Tickets both 
of the Plaintiffs and of the Defendant's, the Delivery 
of the Plaintiff's Tickets to the Defendant was no 
"Change of the Property, or any Conſideration ; for 
though the Owner gave the Goldſmith Power to 
receive Money for the Tickets, he did not give him 
Power to * them for other Tickets, and ac- 
 cordingly a Verdict was for the Plaintiff. Ford ver- 
Jus Hopkins,” 1 Salk. 283. See the Cafe of Brown 
and Marſh in Chief Baron Gilbert's Rep. 154. An 
Argument and Debate on the Queſtion, whether 
on 5.06 Hate: 2 & 4 Ame, 1 — The Want of 

a promiſſory Note might be given 
in Evidence: The Words of | Ao Statute are, That 
© all Notes in 8 which after the firſt Day 
* of May, 1 M 
Perſon or 58 Bodies Politick or Corporate, 
* or by the Servant or Agent of any Corporation, 

* Banker, e or Trader, who 
| * actually entru him, her, or them, 0 
: ſuch promiſſory Notes for her or 23 
NN | 


them. 
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them, whereby ſuch Perſon or Perſons, Bodies 
Politick or 


do any other Perſon or Perſons, Bodies Poli 


© © Sum or Sums of Money, the faid Sum or Sums 
ſo mentioned in ſuch Note, ſhall be taken and 


do any ſuch Perſon or Perſons, Bodies Politick or 


tion. But the other two Judges thought there was 


Contracting, 
(viz. Sealing and Delivery) though there was no 


the Bond, the Money was a Gift in Law to the 
Obligee; but the Note was no more than a ſimple 


* ak Law of Evideiice. <9 
».his or their Servant or A- 
gent, as aforeſaid, doth or ſhall p i rene | 


or Corporate, his or their Order, or-Bearer, any 


* conſtrued to be by Virtue thereof due and payable 


Corporate to whom the fame is made le? 
On the e e Stitute, the = 
divided in the Point ſupra : The two puiſne 
held, That fince the Statute made 75 wh 
Virtue of the Note, the Conſideration + In Not. 
was not inquirable no more than the Conſideration 
of a Bond; and on a Bond the Defendant can only | 
ead Non 'eft fallum in a Court of Law; and if it 
ſealed and delivered, which are the only Solem- 
nities of Contracting appointed by Law, 1 
can be given in Evidence touching the Conſidera- 


a great Difference between a Note and a Bond, 
notwithſtanding the ſaid Statute; for in the Caſe of 
a Bond where there were Solemnities of 


Conſideration, if there was no Fraud in obtaining 


Oontract. And though the Statute fays, the Money 
be due and payable by Virtue of the Note, 

hat only makes the Note itſelf an Evidence of 
"the Confideration, which it was not before the Sta- 
tute, as appears by the Cafes of Clark verſus Martin 
and Potter verſus Pearſon, 1 Salk. 129. But though 
the Note itſelf is now Evidence the Conſidera- 
tion, yet it is not concluſive Evidence, but turns 
the Fvof upon the * to bew there was 


no 


12 


e given for ſuch a Note; and fo he 
can ſhew; Thar it js ſtill but a ſim Contract, and 


and be ſo ruled at Ny, prius. 

2. Note; This Matter had been much debated, 
and therein this Caſe was put, That if A. forged a 
Bank-Note, and ve it as a Conſideration to B. 


ney for the Note ; could not this Want of Conſide- 
ration be given in Evidence? If not, A. might re- 


te did not deſign, that a Man ſhould 
1 re there was no Debt; for the Statute 


: 


Indorſor negotiates it, yet the Drawer of the Bill 
is not obliged to pay it to the Perſon in whoſe Be- 
half it is drawn, unleſs he had paid him a Conſi- 


dence prima facie, That a Conſideration has been 
paid to the Drawer of the Bill. See 1 Salk, 125. 
4 Med. 242, 244. 

3. In an Indebitatus 
Franca upon a Bill of Exchange, it appeared upon 
the Declaration, Mfich. 11 W. 3. B. R. that there 
were ſeveral Indorſements, and the Action was btought 
by the firſt Indorſor, who ſtruck off the ſeveral In- 
dorſements, and brought his Action for Non-pay- 
ment. Note; The Bill did ſpecify Value received f 
the Plaintiff. Per Holt C. J. If the Action had been 


for the Plaintiff to get the laſt Indorſee to indorſe 
e then ö 
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e 100 of Ebſdence: | 243 
Fa bye a Nudum pactum unde nom oritur aftlo. - 
WEE Ppimon was Lord, Chancellor King, 
1555 
for B's Note, or if A. ſhould have given Braſs- Mo- 
oper K. Þ where there was no Debt; and cer- | 
tainly 


* promiſſory Notes as Bills of Exchange; 
both the Acceptor and Indorſor are 

era Bills whether they had received 
tion or not, becauſe the Acceptor ac. 

Wed i for the Honour of the Drawer, and the 


deration; but je Owning a Value received is Exi- 


— brought by N mY 


laid on the Cuſtom, in this Caſe the Way had been 


* 


*, Sitatus aſumpſit on ſuch a Bill of Exchange, becauſe 
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as Indorſee. But this Action as it is (he faid) wel 
lu; for it appears the Bill was given as à Security 
for Money, and without doubt it was a Debt. 
The Plaintiff in this Caſe, to ſhew a Proteſt, 
produced an Inſtrument thereof atteſted by a No. 
tary Publick; and though it was inſiſted on he 
ſhould prove this Inſtrument, or at leaſt give ſome 
Account how he came by it, yet Holt C. J. ruled 
it not to be neceſſary; for that (he ſaid) would de. 
ſtroy Commerce, and publick Tranſactions of this 
N And ſaid, A Bill of Exchange might be 
accepted by Parol, though the uſual Way be to do 
it by Writing; and that if a Bill be drawn upon 
two (Joint- Traders) and one of chem e it, i 
13 an Acceptance of both. _ 
Ihen it was urged, that the Declan 0 
forth a Proteſt for want of Payment, when in Truth 
tit was for want of Acceptance, as appeared by the 
Proteſt: But it was ruled to be well enough, be- 
cauſe this was not upon the Cuſtom, but as upon 4 
plain Debt. And one might bring Debt or Judi. 


it is in the Nature of a Security for Money, (being 
Value received, ) See. Caſes Temp. Holt, 296. 
Note; The original Drawer was offered as an E 
vidence, in an Action on a Bill of Exchange, ts 
prove chat he did not draw the Bill; but it wa 
denied, becauſe at laſt the Burden muſt fall upon 
him. But then the Party gave him a Relei i in 
Court, and that was held ſufficient to qualify him 
as a good Witneſs, Bid. 297, Sed Quere the Mi 
chief of this Practice, eſpeciath ; in Caſe, of a Negatrt 
on a Bill of Exchange? W. B. D 
43᷑. The Abbot of Bukeſaft brought a Writ of Ac 
count againſt Simon Horwill, as Bailiff to the faid 
Abbot in K. and fer forth in his Declaration how 


| that the Pn was his Bailiff in R. from the 
.__ » Micha 


1e 


U 


and all his Profits ariſing in the faid Borough, and 
to account with the ſaid Abbot for the ſame: The 


F 7 os — Rs 


verſes his 
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he uſed to account before the Auditors of the Ab- 


ther ſhewn in Evidence, that the Defendant was 


cial Manner, and 1 Plaintiff ought therefore to 
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MidiceImas'? in ſuch a Year till the Michaelmas fol | | 
Gem having Power, during the: ſaid Term, to 
demi 


e the ſaid Tenements, Parcel of the {ud Bo. 
„and to collect the Rents of the ſaid Abbot, 


Defendant pleaded he was his Receiver, and tra- 
Bailiff, on which Iſſue was taken 
and the Plaintiff to inaintaly his Writ, on the Evi- 
dence ſhewed, that there was an immemorial Cuſtom 
there, that all the Freeholders of the Abbot and 
his Predeceſſors, in the ſaid Borough, once a Year, 
at the Court of the faid Abbot, about Micbael- 
mas, were uſed of themſelves to chuſe a Perſon - 
whom they called Portreeve, to collect all the Rents | 
ariſing to the Abbot from his Freeholders, and that 


ot, and to demand and receive Allowance of the 
Auditors for Tenements in Decay; and it was fur- 


choſe in Purſuance of this Cuſtom, and the De- 
fendant demurred to this Evidence; and after much 
Debate, the whole Court were of Opinion, that tze 
Evidence did not maintain the Declaration, becauſe ; 
the Declaration is againft the Defendant generally Fo 
as Bailiff; and the Evidence charges him in a ſpe- 


have declared f Keil. 73. 5. The Abbot of 
Bukefaſt verſus 1 
5. If one ball a Sum of Money to A. B. FR, 
delivered over after as a Gift or Loan, and he ac- 
cordingly deliver it over, and notwithſtanding is 
ſued in a Writ of Account as Receiver, and pleads 
Ne ung; ſon Receiver, he cannot give the Matter in 
Exidence, nor ſhall the Jury have any Regard to 
it, becauſe he ought to "Ak pleaded the Special | 
Maver, | . he was once ö ee 
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chat is, if he had not the Money over. Der 
410596. pl. 43. Speake verſus Hungerford: 

6. An Action of pn ke was brought againſt 
the Defendant as Receiver of the Plaintiff's Mo- 
ney, if the Defendant plead that he never was 

Receiver, and hath a Releaſe from the Plaintiff, 

thereby he ſhall loſe the Benefit of hig Releaſe, for 

that he cannot give that in Evidence u ſuch II. 

fue. 1 Brow. 24. Willoughby verſus & 

7. Thomas Harrington brought an Action of Ac. 

Count againſt Fob Dean, to render him an Account 

of 200 J. in Money, received by the Hand of Sir 

> Fobn Rotheram, Knight, Sc. A Defendant plead- 

ed, that he never was his Receiver of an ny 
Sum, or any Part thereof, by the Hands of 

Sir John Rotheram. The 755 found that 7 Foy 

Sir John Rotheram was indebted unto Harrington in 

200. and that Harrington willed Dean to require 

and receive the Money of Rotheram for him; where- 

upon Rotberam prayed Dean to borrow. 200 J. for 

him of any Body, and to pay it oyer from him to 

Harrington; and he accordingly borrowed. 200 

of one Mrs. Stanhope for Rotheram, and received it 

of her to. pay oyer unto Harrington, and he ap: | 

pPointed his Wife accordingly to. pay 1t over unto 

Harrington, and Rotheram gave Bond to Mrs. Stan. 

. dope for it. And if upon the whole Matter, Ge 

And it was adjudged una voce, that the Action was 

well brought, and that the Verdict did maintain it, 

in fort as it was laid; for it appears plainly from 

the Beginning to the End of the Caſe, that Dean 

the Detendant was made and took upon him to be 

Servant az well to Harrington, to ask a receive 

20010. as to Rotheram, to borrow where he could 
' 200), and that not only to the Intent to pay it 
| over unto Harringion, but with an , expreſs Com- 
miſſion to pay it over indeed, Both _ Com- 
* miſſions 


FOO. 


* 


_— 
* 2 4 . 


nee of en, 


2 57 he N execute 1 
though it appear not that Mrs. Stanhope lent 

to be paid over unto Harrington, yet it 

| Pars, bg Dean received it, as lent to Roiberam; 
- nome it becomes Rotheram's Money, the rather 
when he had given Bond for it ; and Vikas the ie 
Receipt was to pay over unte Ha by Force 
of the firſt Commiſſion. received from otheram, and 
the Intention of Dean himſelf, fo as in the fame + 
Inſtant it became firſt Rotheram's Money,, and by 
him as it were delivered over unto Dean, to be paid 
unto Harrington for bis Debt (though it never 
came unto Ratheram's own Hand actually) and ſo it 
became Harrington's Money, received by the Hands 


of Rotheram xa to the Declaration. Hobart 
36. Harrington verſus Dean. 
8. In Action qui tam for ſelling of Wines A 


Fraud; after Meneral Iſſue, the Party waved that, - 
and pleaded 31 Eliz. c. 5. that being on a Penal  _ 
La, it muſt be in a Year, becauſe this being 
Debt, and not an Information, he could not take 
the General Iſſue; but per Hale Chief Juſtice, Since 
* «I. c. 4. this may be given in Evidence as 

in Debt as Information, upon which the Court 
agreed, ex motione Winnington, to accept the Plea 
and the Parties agreed to accept General Iſſue, 
this for new Stores without Account; but in 
Action for the Duty, it is not within the Ss. 
on Nil debet; and in Information for Seiſure, Now , 1 
impoytata fuerunt contra formam Statuti is not te 
General Iſſue, as in other Informations it is, or Nil YN 
debet, at Pleaſure; and both Statutes extend to all 
_ Laws, 2 Keb. 852. Burleigh verſus Child. 
In Caſe of Tithes upon the Statute of 2 Ed. 6. 
4 Rector Plaintiff was preſſed by the Defendant's 
Counſel to prove his Admiſſion ant Inſtitution, and 
6. ging of the Articles of the Church, Sc. 

” > 4 8 but 
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cauſe the Iſſue is joined upon 
And the Defendant took not the Value by Proteſta- 


* 1 * 


of Evidence. 
but it was now ruled by the Judge, that he ſhould 
not now be put to it, for thoſe Things ſhall be 
preſumed ; and if othetwiſe, let the Defendant prove 


it: Quod nota, put to prove a Negative, Cloyt; 48. 


Anonymus, vide ante, ; 


10. In an Action of Debt for 200: upon the 
Statute of 2 Ed. 6. for Tithes of Land in the Pa- 


riſh of Rinfton, alias Royfton; the Defendant pleaded 


the Statute 31 H. 8. and that the Lands were diſ- 


charged in the Hands of the Prior of Mount-Bret- 


ton at the Time of the Diſſolution, and Iſſue was 


- Joined upon the Diſcharge : And upon a Trial at 
Bar, the Defendant not makin 


his Plea, the 
Court ruled the Value to be taken as confeſſed, be- 
a collateral Point. 


tion, and ſo the Verdict was given, for 200 J. but 
neither Damages nor Coſts. All. . Dame Bowles 


verſus Broadbead. Tel. 126. Oliver verſus Collins. 
11. In an Aſſize, if the Tenant plead Nul diſſei- 

in, he cannot give in Evidence a Releaſe after the 

Difſeiſin, but a Releaſe before the Diſſeiſin he may; 


for then there is no Diſſeiſin upon the Matter. Cote 


Tit. 283. a. 


12. If the Tenant in an Aſſize pleads a Feoffment 
made to himſelf by J. S. a Stranger, by Deed bear- 
ing Date, Sc. and the Plaintiff makes Title to him- 
ſelf; abſq; hoc, that F. S. enfeoffed the Defendant by 


the Deed; the Defendant may give in Evidence a 


Feoffment by another Deed, or without Deed, be- 
cauſe the Iſiue is on the Feoffment, and not on 
the Deed. 4 Ed. 3. 1, contra 12 Ed. 4. 4. 2 Rol. 


Abr. 68 1. 3. | 


13. Goodman brought an Aſſize againſt Gore and 


others, for erecting of two Huuſes at the Weſt End 


of his Wind-mill, per quod ventus impeditur, &c, 
And it was given in Evidence, that the faid Houſes 
| EMS Wers 
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Vere ſitnate about eighty Feet from the fad il; 
and that in Height it did extend above the Top of 
the Mill, and in Length it was twelve Yards 
from the Mill; and notwithſtanding this Nearneſs, 
the Court directed the Jury to find for the Defen- 


I * 
Lt 
P . & > 
a+, 
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dant. And in that Evidence it appeared by a Deed © 


produced by the Plaintiff himſelf, that his Wife 
was Jointenant with him; and therefore it was hol- 
den by the Court, that the Aſſize brought in his 


| Name alone was per wel brought. Cal. 189. 2 


Goodman and Gore's Caſe. 
14. In an Attaint, the Plaintiff ſhall not give 


more Evidence than he did in the firſt Action. 


Dyer 129. pl. 65. Hidon verſus IAgrave, &c. uy 
2 In a Writ of Dower for Rent, the Defen- 
pleads, that the Husband had nothing but 
nh with F. S. who is till living; the Deman- 
dant that F. S. releaſed his Right to her 
Husband, but ſhe not having that Releaſe, the 


Court directed the Demandant to plead, that hñge LY 


was ſeiſed of Lands, from which ſhe might de- 
mand her Dower, and give the Releaſe in Evidence. 
2 Bro. Gen. I 48. r 
16. In Detinue for a Writing, by which F. M. 
Abbot of C. granted a Corody 
per Annum, and Office of Porter to the faid 

to W. S. for the Term of his Life, who granted the 
ſame over to the Plaintiff, and the Deed alſo, and 
on Non detinet pleaded, the Jury found that V. S. 
ſold as above; but it was agreed among the Parties, 
that the Defendant ſhould retain the Deed till 40 l. 
was paid, -of which ſeven is paid, and the Reſt re- 
mained unpaid; and it was F "refilved that Matter 
would have been. 2 good Bar, but canno: be given 

in Evidence. Bro. Gen. I. 18. | 

17. Richard Atkins of Lincoln's Inn brought a 
Writ of Forger of falſe Faits againſt Hale of Glouce- 


ter, 


and Penſion of 8 1. 
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ter, and counted upon the Forger of an Indenture, 
in quo continetur quod quidam Abbas. Monaſterii de 
Glouceſter demifit ſuum Manerii de R. & terras Do- 
- minicales, Sc. The Defendant pleaded Not guilty; 
and it was given in Evidence on the Plaintift's 
Part, a Leaſe ſuppoſed to be made and forged ; 
containing that the faid Abbot leaſed the faid Site, 
and all the Demeſne Lands of the ſaid Manor, ex- 
ceptis duobus ſeparalibus Clauſuris inde, Sc. vacab, 
Sc. And it was moved, if this Evidence doth not 
maintain the Iſſue; and it was holden by the whole 
Court, that the Evidence was good enough; for it 
* is not neceſſary to conſtrue ſerras dominicales omnes 
terras Dominicales, for the Lands not excepted are 
Terre Dominicales; and ſo the Count is ſatisfied by 
that Evidence. 1 Leon. 139. Atkins and Halt's 
18. Zjectiane firme : The Plaintiff declageck of an 
Ejectment of 100 Acres of Land, and ſhewed his 
Leaſe in Evidence only of 40 Acres; and it was 
ſaid he had failed of his Leaſe, for there was no 
ſuch Leaſe, as that of which he did count. But it 
was ruled to be good, for ſo much as was com- 
priſed in his Leaſe; and for the Reſidue, the Jury 
may find the Defendant Not guilty. 1 Cro. 13. 
Guy verſus Rand. | Tt 
19. In an Ejectione firme by Cheney and his Wife 
againſt Smith: The Plaintiffs declared upon a Leaſe 
made by the Maſter of the Houſe or College of St. 
Thomas of Acons in London to J. S. who aſſigned it 
over to Knevit, who by his Will deviſed the ſame to - 
his Wife, whom he made alſo his Executrix and died, 
and afterwards ſhe took to Husband one Waters 
and died; Waters took Letters of Adminiſtration 
of the Goods and Chattels of his Wife, and after- 
wards leaſed to the Playuntiffs : And upon Not guil- 
ty they were at Iſſue. And it was urged, * 


ehe Law of Evidence. 251 
Leaſe given in Evidence, was not the Leaſe where- 
of the Plaintiffs have. declared; for the original 
Leaſe ſhewed in Court is, Maſter of the Houſe or 


Hotpital ; whereas the Leaſe ſpecified in the De- 
chration is, Maſter of the Houſe or College. 


38 Ed. 3.28. And ſome of the Juſtices conceived 


thar there is not any material Variance, (but if the 
Parties would, it might be -found by Special Ver- 

dict) for by them College and Hoſpital are all one. 
And afterwards the Court moved the Plaintiff to 


prove, if the Wife were in as Executrix, or as Le- 


gatee; for by Anderſon and Periam, Until Election 
be made, ſhe ſhall not be faid to have it as Le- 
gatee, eſpecially if it be not alledged in Fact, that 
All the Debts of the Teſtator are paid: And Ander- 
ſon doubted, although that it be alledged, that the 
- Debts be paid, if the Executrix ſhall be faid to have 
the ſaid Leaſe as a Legacy, before ſhe hath made 
Election. Vide Welden's Caſe and Paramour's in 
Plowden. And afterwards it was given in Evidence, 
that the Wife, after the Death of the Hufband, had 
repaired the Banks of the Land, and produced Wit- 


neſſes to prove it, as if the fame ſhould amount o 


claim it as a Legacy; and the Court faid, that that 
Matter ſhould be referred to the Jury: And it was 


further ſhewed in Evidence, that the faid Wife, Ex. 
ecutrix, and her faid Huſband Waters, formerly 
made a Leaſe by Deed, reciting thereby, that where- 
as the Huſband was poſſeſſed in the Right of his 
faid Wife, as Executrix of her firſt Hnsband, c. 
And by the ee of the whole Court, the ſame 

1 Claim as Executrix; and. then when 
thy Wife died, if the Husband would have Advan- 
tage of it, he ought to take Letters of Admini- 
ſtration of the Goods of her firſt Huſband, and not 
of the Wife; but if ſhe had claimed the Land, 


and the Term in it as. Legatee, and had not been 
in 
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in Poſſeſſion, Adminiſtration taken of the Rights 
and Debts of the Wife, had been good as to that In- 
tent, that his Wife was not actually poſſeſſed of it, 
but only had a Right unto it; and of ſuch Things 
in Action, the Huſband might be Executor or Ad- 
miniſtrator to his Wife; but here they have failed 
of their Title: The Adminiſtration being taken of 
the Goods of the Wife, where it ſnould be of the 
Goods of the Teſtator the firit Huſband; and for 
this Cauſe the Plaintiffs were nonſuit. 1 2 215. 
Cheney verſus Smith, | 
20. In Ejectment the Plaintiff made Title by a 
Recovery in Dower, and produced in Evidence the 
Record of the Judgment, and the Haberi facias ſei- 
9 Sc. The Defendant offered to prove a Term 
1 Years ſubſiſting, and that made prior to this 
Title: But it was diſallowed; for if he had pleaded 
chis in Bar of the Writ of Dower, yet the Plaintiff 
muſt have recovered with a Ceſet Executio, and the 
Defendant had a proper Time to have pleaded it 


. En but has now ſlipped his. Opportunity; alſo 
2 Chatte! Intereſt was ar Common Law bound by 


* Recovery in a real Action, ſo that the Demandant 
had an immediate Execution without any Regard to 
the ſubſiſting Term. And though by the Statute of 
H. 8. a Termor may falſify a Recovery, &c. yet it 
muſt be the Termor himſelf, and not another for 
him. Lady Dowager Lindſo verſus Lord mh 
I Salt. 279. 
21. In Ejecione firme, the Plaintiff declared up- 
on a Leaſe made 14 Jan. 30 Eliz. to have from the 
Feaſt of Chriſtmas then laſt before, for three Years: 
And upon the Evidence, the Plaintiff ſhewed a 
Leaſe bearing Date 13 Jan. the ſame Year, and it 
Mas proved by Witneſſes, that the Leaſe was ſealed 
and delivered upon the Land the 13th Day of Ja- 
num: Whereupon Puckering and\Cowper * 
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. on the Part of the Defendant, that for that 
Variance: between the Declaration and the Evidence 
of the Plaintiff, that the Jury might be diſcharged: 
But Anderſon, C. J. ſaid, that the Evidence was good 

enough to maintain the Declaration; for if the Leaſe 


was ſealed and delivered the 13th of Jan. it was 


then a Leaſe 14 Jan. Quod ceteri Fuſticiarii conceſſe- 
1 795 4 Leon. 14. Frice verſus Foſter. * 

22. Ejeftione firme, upon a Leaſe by Richard 
Blackalh and Chriſtopher Blackally, for three Years, 


of the entire Land: Upon Not guilty pleaded, the 


Caſe by the Evidence was diſcovered to be ſuch : 
C brifpher and Richard Blackally, and one Waltham, 


Daughter 20 Richard, being Jointenants for Lars, 
Waltham lets her Part to Kurzer her.  Atterwards + 
Chriſtopher and Richard join in this Leaſe to the 
Plaintiff; and he declares upon a Joint-Leaſe by 


both; and whether this Declaration was good was 


the Queſtion ? And Fleming Ch. Baron, (before 
whom it was tried by Ni prius in the County of 
Devon) over-ruled it, that the Declaration was well! 
maintained by this Leaſe ; but notwithſtanding, os 

. ſatisfy the Defendant's Counſel, cauſed the Cale tio 


be drawn up by the Counſel on both Sides, and 
that it ſhould be moved to the Court of King's 


Bench, where the Caſe depended; and if they doubt- 


ed thereof, then the Record ſhould not be Crtified, 


and the Jury gave their Verdict according to his 
Opinion for the Plaintiff ; and now this Matter was 


moved, and Popham and Fenner held, that this Leaſe 
well warrants the Declaration: For upon the Matter, 


| - they both let the Entire; and upon this general 


Count it is good. But Zelverton and Williams econ- 


tra, becauſe the Count ſuppoſed that both let the 3 


Entire, as Joint-Tenants ; for ſo it is intended by 
the general Count, which appears to be falſe: For 


hey two let two Parts * yz and the one of them 
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à third Part, as Tenant in Common, let 
that only, and ſo the Declaration ought to have 
ſhewn the Truth, and the eſpecial Matter: And be- 
' cauſe it is difficult, they uſed in fuch Caſe to make 


a Leaſe, and the Leſſee, to make a ſecond Leaſe, 


and the ſecond Leſſee to declare generally, and fo 


all the Matter ſhall come in Evidence; wherefore 


adjornatur. 2 Croke 83. Jurdain verſus Steere. 
23. Ejettione firme of a Joint-Leaſe by two; 
upon Not guilty, a Special Verdict was found, that 
the two Leſſors were Tenants in Common's and 
whether he might declare of a Joint-Leaſe or not, 
was the Queſtion? Fenner, Lelverton and Tan- 
Feld held, that the Declaration was ill; for he ought 


to have declared upon ſeveral Leaſes of their ſeve-- 


ral Parts: But Williams conccived it to be well e- 
2 Cre. 166, Mantle verſus Wollington. 

24. Ejefione firme, for ſo many Acres of Mea- 
dow, and ſo many Acres of Paſture; upon Not 
'* guilty pleaded, the Jury find a Demiſe de Herbagio 
 &- Pamnnagio of ſo many Acres. And the 


Was, whether this Evidence did or did not main- 


tain the Iſſue for the Plaintiff? It was moved that 
it did, becauſe an Ejectment lies de Herbagio. Vide 


Reg. 227. and that — Evidence is for the Plain- 
tiff. Cro. Eliz. 676. Spark's Caſe was cited; viz. 
That an Ejefone firme was but in the Nature of 
a Treſpaſs, and Cro. Car. 362. So if a Leaſe. be 
found — by a Guardian or Copyholder, ſuch a 
Leaſe will maintain the Declaration, though their 
Leaſes and Grants are void againſt the Lord and 
Infant; but the Court inclined againſt the Plaintiff: 
Firft, becauſe by the ſame Reaſon that an Ejectment 


lies upon a Leaſe of Herbage, by the CS * 


the Plaintiff ought to declare accordingly : As 


the Cale 27 H. 8. where Paſture is granted for ten . 
- Oxen, the Præcipe muſt run accordingly 3 * o 


* 


here. Serondhy, Herbage does not include all the 
Profits of the Soil, __ Part of it; as Co. 1 Inſt. 
fol. 4. 6. Et adjornatur. ar. 330. Wheeler verſus 
Toulſon. 

25, On Evidence to the Jury at a Trial at Bar in 
Ejetiment, the Plaintiffs Title \ was a Leaſe for five 
thouſand Years, which Leaſe was ſealed and deli- 
vered in London; and the Counſel for the Defen- 
dant would have put the Plaintiff to prove an ac-_ 
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tual Entry by Virtue of that Leaſe for Lives, for 


it was agreed that the Rule to confeſs Leaſe, Entry 
and Ouſter, did not extend to this Cafe ; but per 
Cur, It ſhall be intended that he entred, until the 
contrary is proved. 2 Sid. 223. Langhorn verſus | 
Merry. 

26. On an Ejectment for a Rectory, and Not 
guilty pleaded, the Plaintiff's Evidence proved the 
Defendant took the Tithes, but could not prove 
that he ever entred on the Glebe Lands; and 
therefore the Plaintiff was nonſuit. Cited 
Finch to be adjudged in Lat. 62. Hems verſus 8 
1 Kh. 368. Berry verſus Wheeler, S. C. 2 Sid. 91. 

27. In FieAment, the Defendant ſhall” not give 


in Evidence a former Mortgage or Conveyance 


made by himſelf ; and therefore in ſuch Caſes it 1s 
left for him that has the former Mortgage to get 
'himſelf made Defendant before the Cauſe comes to 
Trial. T. per pais 193. | 
28. Entry and Claim made upon the Land within 
five Years after the Death of the Baron of the Coun- 
teſs of Peterborough,. to avoid a Fine, ſhe being Iſſue 
In Tail, was proved by one Witneſs, and allowed 


at a Trial at Bar. B. R. Mich. 15 Car. 2. Lyd 
verſus Pollard, T. per pais 1 


935 4 
29. When he that ſued an Elegit brings ah Eje&t- 


ment to try the Title, he muſt in Evidence ſhew 
F wy * filed, 4: Per puis wm 
A, 30. If 


N 


4 
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30. If one produce a Leaſe made upon an Out- | 


lawry, in Evidence to a Jury, to prove the Title, 
he "our alſo produce the Outlawry itſelf. T. per 
1S 1 . % 9 2 | 
= 31. In Ejectione firme upon Not guilty, upon E- 
vidence to the Jury at the Bar, the Caſe was ſuch, 
that Cotewell had a Leaſe for Years of the Prebend 
of Sutton-Regis in the County of Bucks, made in the 
Time of H. 8. and being expired, he now claimed 
under a Leaſe from a Nominal Prebendary thereof, 
founded in the Cathedral of Lincoln : But the Plain- 
tiff claimed by Letters Patent thereof from King 
James, made the 7th of King James to Brent and 
his Heirs, who granted the fame to the Widow of 
Sir V. Rawleigh and her Heirs, whoſe Daughter and 
Heir Sir Gervaſe Elwaies married; and the Poſſeſſion 
was according to this Grant; whereupon the Que- 
ſtion was, If they ought to ſhew how it came to 
the Crown? Hale Ch. J. faid, that the Statute for 
Confirmation of Patents, Fac. takes Notice that 
Prebend did come to the King. And in Edward 
the Firſts Time was a Deviſe, that all that claimed 
Terra Regis ſhould ſhew how it came to the Crown, 
which often vaniſhed away, Fe. In late Times, 
in a Trial at this Bar, Mr. Latch did nonſuit the 
Plaintiff upon a Claim of Monaſtery-Lands, al- 
though he proved the Houſe had it, becauſe he 
did not out how it came to the Houſe; 
but ſince that Time, the Court have intended it 
well come to the Houſe, the Poſſeſſion having went 
accordingly with it: And he ſaid, he was of Coun- 
ſel in a Trial at Bar for an Impropriation, where 


it was inſiſted, that it was Preſentative till Edward 


the Fourth's Time, and could not be appropriated 
without the King's Licence ; quod Cur conceſit ; 


and he could not prcduce the Licence; yet becauſe 


it was enjoyed ever ſince Edward the Fourth's Time 


4 as 
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es appropriate, the Court did intend a Licence, and 


that the Patent was loſt before the Inrolment, and 
| accordingly. the Verdict went; then the Defendant 


offered to read a Copy of a Leaſe out of a Ledger- * 


Book of the Dean and Chapter of Lincoln; but it 


Was diſallowed by the Court, for the Bock itſelf is 
but a Copy, and a Copy of a Copy is no Evidence. 


And in this Caſe, the Court did preſume the Grant 
to King James to be loſt; and thereupon: Judgment 
was for the Plaintiff, T. per pais 230. 
332. In an Ejectment brought by the Leſſee of 
Pride, on a Trial at Bar in the King's Bench, be- 
fore Holt Ch. J. and Giles Eyre, the Plaintiff enti- 


tled himſelf to the Lands in Queſtion, as Heir to 
George, late Duke of Albemarle, by being Son to a 


Daughter of one Monk, elder Brother to the Dulce, 
ſuppoſing the Duke died without Iſſue; the Defen- 

dant claimed under a Deed, and alſo under a Will 
of Chriſtopher, Son to Nuke George; to which the 


Plaintiff replied, that he was not Son to Duke 
George, but a Baſtard ; becauſe at the Time Duke 


George married the Mother of the ſaid Chriſtopher, 
ſhe had a Huſband then living, and fo the Mar- 
riage was void; and the Plaintiff produced ſeveral 


Witneſſes, who endeavoured: to prove this Fact. 


To this the Counſel for the Defendant rejoined, + 46; 


that they ought not to be admitted to give Evidence 
to baſtardize a Man that was dead, and after the 


Death of Father and Mother, who were married in 


the Year 1653, and cohabited together as Man and 
Wife continually. to the Time of their Death, which 
was ten Years after; and: Duke Chriſtopher was ac- 
knowledged as Son and Heir to Duke George unto 


the Time of his Death, which was in 1668, and 


was called Son and Heir in the Settlement and Will 
of Duke George, and enjoyed the Eſtate 2 | 


1y, and the Defendant under him by Settlement for 
| 8 | above 


* 
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abore twenty Years, and Duke Chriſtopher alſo fat 
in Parliament as Son and Heir to Duke George, 
and in a Patent made by King Charles II. was ſo 
"Filed, and in an Act of Parliament that paſſed to 
enable him to diſpoſe of Lands that were ſettled 
on him as ſuch; and therefore no Evidence ſhall 
be given to baſtardize him here, eſpecially, ſince 
this Court will not permit the Eccleſiaſtical Courts | 
to proceed in the like Caſe. But both the Judges 
were of Opinion, hi if the Facts were true, the 
Marriage was null and void, and the Jury may find 
the Facts; and this Evidence was admitted. 3 Le, 
410. Pride verſus Earl of Bath. Quære. | 
33. Ejettione firm of a Leaſe of Lucy Lady Grif- | 
Fn, the 7th'of Fanuary, 19 Fac. by Indenture, - dated 
the 6th of December, 19 Fac. habend d die datus In. 


denture pred; upon Not guilty pleaded, and Evi- 


"dence to the Jury, the Leaſe was ſhewn 

Date the 6th of December 19 Fac. and the Halen. 

dum was d Tempore Confeerionis Indenturæ. And be- 
cauſe 2 die datus excludes the Day, ſo as it is not 
the fame Leaſe whereof the Plaintiff declares, it 
was held that the Plaintiff had miſtaken in his Ac- 
tion, whereof the Plaintiff. was nonſuited. 2 Cr, 
647. Scavage verſus Parker, * 

34. An Ejeftione firme, and a Trial at Bar: The 
Plaintiff had declared of a Leaſe made to him by 
Baron and Feme, and that he being out of Poſſeſ- 
ſion, they had made a Letter of Attorney to enter 
and deliver that Leaſe, and that they ſealed and de- 
livered it. And it was now ruled, that the Decla- 
ration is naught, becauſe it is not the Leaſe of the 

Wife, but of the Huſband only; and that fo it 
"hath been adjudged in one Riche's Caſe; And that 
the Letter of Attorney of the Wife is void, becauſe 


it is only executory. And the Counſel for the 
Plaintiff confeſſed that it had been adjudged ac- 


; cording]y. 


-- 
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cordingly. Ney 234. Phimier verſus Hocket,' F. C. 
] Gh g. faid to be adjudged contra; but I be- 
ſieve it is a Miftake. Three other Books agree with 
the Report in Ney. Yelv. 1. Wilſon vetſus Riche, 
§. O. 1 Brown. 134. 2 Cro. 617. Gardiner verſus 
. On an Ez i ——— 
35. an Ejectment it a e Leſ- 
ſor 88 the Deed to his Servant unſealed; and 
without any Date, but a Blank was left for it; and 
by Parol commanded him to go and ſeal it on the 
Land, and to infert the Day that he entered and 
ſealed it on, and the next Day, that is the 28th, 
the Servant went to the Land, and there ſealed the 
fame, and inſerted the 28th Day into the Blank 
that was left, and the Leaſe was made for twenty- 
one Years from the Date thereof; and the Plaintiff 
declared on a Leaſe made the 28th Day of Jan. 
and on Ejectment on the 29th ; and therefore Love- 
lace ſaid, that the Plaintiff ought to move an En- 
try after the Commencenient of the Term, that is, 
on the 29th Day, or after; and it was faid, that if 
the Leaſe be ſuppoſed by the Declaration to be 
made the 28th Day, if it was not ſealed till the 
29th, yet have they failed in their Proof, although 
the Deed ſays it was made the 28th. Dyer faid, if 
the Leaſe is ſealed on the Land after the Com- 
mencement of the Term; for Example, the 29th, 
and the Ejectment is alledged to have been the 
3oth 5 it is well enough, although the Leſſee did 
not enter the 3oth, but the Day before. Dal. 105. 
Covert verſus Lennarde. 

306. If an Ejectment be brought of twenty Acres, 
on a Leaſe of twenty Acres, if the Defendant plead 
Non ecjt ; there, if he is found Guilty but in ten 
Acres, the Plaintiff ſhall recover; but he ſhould 


not, if the Defendant had pleaded Non demifit. Per 


Mantvood, If the Seal of a Bond be torn” off and 
: 5 8 2 refixed 


FY 
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0e 


ve ot ae... 


; 1 again, the Obligee may plead Non n fan 


generally, and ſhew the Special Matter in Evidence, 


Wray. Dal. og. - Anonymus. 
37. On an Ejectment, ee A Man 


had ſeveral Cloſes, ſome Arable, ſome Paſture, and. 

ſome Meadow, and he that claimed them entered 
into all, and made a Leaſe; after which ſome of 
the Defendant's Servants came with his Carts into 
one Cloſe, nor was there any other Proof of an E- 


t; and on this Evidence, Crew, Ch. J. Do- 


dated after the firſt Day of Micbaclmas Term, and 
the Declaration is of bo ſame Term which relates 


- to the firſt Day; it is Matter of Evidence, and what 


Day the Bill was filed may be proved on the Trial; 


for if it were in Fact filed after the Day of the 

- - Leaſe; it is well enough. Sid. 432. Prodger*s Caſe. | 
39, Zjectione firme, the Plante l of 2 
Leaſe by F. S. The Defendant ſaid, that long Time 


before Ke Leaſe and E zectment, chat the Queen 
Was ſeiſed of the Land, r let it to B. for Years, 


who let it unto the Defendant for two Years, upon 


whom F. S. the Leſſor of the Plaintiff entered and 
expulſed him, and let it to the Plaintiff; and upon 
this it was demurred, becauſe the Plea amounts to 
Not guilty. Gawdy : The Plea is good; but if it 
had been in the Caſe of a common Perſon, it had 
not been good, without 1: ying he ouſted the Leſſee, 


and difleiſed the Leſſor; but here there can be no 


Den to the * wherefore he faith eat. 
n 


[ 


5 


a Special Non «ft fa Per Soutbcote and 


| Aid e and Jones, directed the Jury to find an E- 

men of the Whole, though the Plaintiff nei- 

ther proved an actual Entry into the other Cloſes, : 
or 5 Command of the De Lat. 8. Ca- 
"ty. verſus Fiſher. © 

38. It was ruled on a Trial at Bar, chat if in 
Declaration in Ejectment, the Leaſe is ſaid to be 
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that he put out the Leſſee; for otherwiſe it is not 4 
good, 10 Ed. 4. 6. for-otherwiſe his Entry may be 
intended lawful ; but when he ſaith he expulſed him, : 
this intendeth an unlawful Entry, and confeſſeth in 
kim ſuch a Poſſeſſion, that he may make a good 
1 againſt any but him that . Right. Fen- 

8 ner agreed ; and by this Entry he hath gained ſuch: © | 
a Poſſeſſion, that the Leſſee of the may 

bring an Ejectione firme, although the Queen * 

not put out of the Freehold; which Pophays agreed. 

1 Cro. 331. Lee verſus Nori, 1 
40. In Ejettione firme, it was held upon Evidence- _ "i 
by the Court, that if a Fine be levied, and an In- 2 
denture to lead the Uſe of it be ſealed and deli- 
vered afterwards ;. this is not ſufficient to lead the 1 
Uſe of the Fine, except"it be averred and proved, EO 
that the Conuſor intended, befors the Fine levied, - 4 
to levy it to this Uſe: Ruere. 1 Cro. 218. 3 0 
verſus Fountaine. 5755 
471. In Ejectment, Matter of Lappe wh; given ; 
in Evidence, and the Counſel of the Party-ſaid ir 1 

was adjudged, that the Jury was bound to take No- 0 

tice 1 it under Pain of Attaint; and Wr, Ch. 3 
J. ſaid, that the Judgment was e en . 20 
96. Pledall verſus Pledall. 8 
442. In an Ejectment of Lands in Kent, it WW . 
greed, that if Land be alledged to be in Kent, 0 
ſhall be preſumed to be Gavelkind Land, if the con- 
 trary is not proved; but that the ſpecial Cuſtoms. | 
incident to Gavelkind ought to be proved; as that 

| the Husband ſhall 'be Tenant by the Curteſy, wich- 
out having Iſſue, Ge. 1 Sid. 153. Brown YOu 
Brotes. 1 

8. A Woman, in 3 brought againſt +: 
her, pleads a Cuſtom in de Manor, that the Wi. 
| dow of every Copyholder in Fee-fimple, Fee - tail. 
ox f. [OM ſhould- * rn for 1 Fo 


8 


% 


8 ing upo 

en as touching the Cuſtom, of a Copyhold Ma- 
nor; whether the Copyholders upon their Admit- 
tances have uſed to pay — at the Will 
of the Lord, or Fines certain (C) the Value of two | 
Tears Rent, and no more? Jo prove the Fines to | 
be uncertain, the. Plaintiff did ſhew forth divers 
- Gourt-Rolls-of Admittances upon Surrender, and 
that: the Fines, taken by the Lord were not certain, 
but” ſometimes ſuch a Sum, and ſometimes another 
but always under the Value of bus Lan 
and none above 9 Williams, - 


e pe Uncertainty of Fines, (though in Caſes of 


e to eee 
Value of two Tears Rent, or under, and the 
Proofs ought to; be in ae of Dees 2 
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aſe of a Surrender, or a Purchaſe af a Copphdlc, 
the Lord may; take what Fine he will;; but ſuch 
| Fines. are no Proof to prove the Taking of uncer- 
tain Fines by the Cuſtom, but the ſame ought to be 
 in- Gaſes of Deltens: And as to the Caſe alledged. 
to prove Fines uncertain, upon a Deſcent, where a 
Copyholder ſurrendered to the Uſe, of a Widow 
for her Life; the Remainder to the Uſe of his Sen 
TED and dies, the Son was admitted, and paid 
r his 

this 


1 
o iy . * 


above the Value of two Fears Rent; 
e in,.ao. by. Deliits tat 
z and ſo was the Opinion of the whole. 
and: fo the Plaintiff. perceiving the Opinion 
1 Goo be - againſt him, became e 

2 Bull. 32. Allen verſus Abrabam. 

45. — a. Trial at Bar: A Dei of Win 
| | and Sale acknowledged by the Bargainee, and en- 
rolled, by which a Term for Tears was aſſigned, 
was given in Evidence, without any Proof made of 
the Bargainor's Sealing and Delivery thereof; and 
after Debate it was allowed by Hol, Ch. J. Bre, 
Juſt: and the whole Court; for the Acknowledge 
ment of the Party in a Court of Record, or before 
2 extraordinary in the Country (as this was) 

Evidence of its being ſealed and delivered; 

ſuch an Acknowledgment eſtops a Man from 
. Nam eft factum. Alſo Enrolments of Deeds 
on the Statute: are admitted every Day in Evidence 
ben Win of the Sealing and Delivery; and 
the Acknowledgment which gives it Credit, 
its l ee or Contents ; and. they alſo 


nent verſus Fins, 1 Salk, | 
F 


it is 

and not 
held, T 
6 ynopp 


= a Copyholder, it is ſufficient” that the Count be 
- wn Without any ** of the Licence — 
- | 
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264 The Law of Evidence. 
if the Defendant plead Not guilty, then the Plain- 
tiff ought to ſhew the Licence in Evidence: But 
if the Defendant plead Special, then the Plaintiff 
ought to plead the Licence certainly in his Repli- 
cation, and the Time and Place when it was made. 
2 Bro. 40. Petty verſus Evans. | 
457. Pope brings a Replevin againſt Skinner, who 
avows the Taking as a Commoner, becauſe the 
Plaintiff's Beaſts were Damage-feazant : In April, 
11 Fac. the Plaintiff in Bar ſays, that one Williams 
3 was ſeiſed of an Houſe and Land, Fc. whereto he 
8 had Common, and demiſed the ſame unto him the 
Z3oth of March in the ſame eleven Vears, to hold 
from the Feaſt of the Annunciatios next before, 
for a Year: The Avowant traverſeth the Leaſe 
modo & forma; whereupon Iſſue was taken, and 
the Jury ſaid, that Williams made a Leaſe to the 
Plaintiff on the 2 5th Day of March, for one Year 
from thence next enſuing : And though this be not 
the ſame Leaſe that the-Plaintiff pleaded, (for this 
begins on the Day, and the other begins not ſo ſoon) 
nor was to take his Limitation but from the Day 
excluded; yet the Court gave Judgment for the 
Plaintiff: For the Subſtance of the Iſſue is, Whether 
the Plaintiff have ſuch a Leaſe, or no, from Williams, 
as by Force thereof he might Common at the Time? 
which appeared for him in this Caſe, and the Modo 
& forma in the reſt is not material; yet it muſt 
not altogether de from the Form of this Iſſue, 
for had it been Gund that he had Right of Com- 
mon by a Leaſe from another, or as an Owner, it 
would not have ſerved his Turn, for that had been 
clear out of the Iſſue, both in Matter and Form. 
Let it was granted, that if he had declared in E- 
Jeftione firme thus, it would have been againſt him 
clearly, for there he demands and recovers the Term, 
and therefore muſt make his Title truly. a4 
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That in this Caſe, the Jury might have found di- 
rectiy againſt the Plaintiff Non dimiſit modo & for- 
na; and could not ſafely have found a General Ver- 

dict for the Phinci, ſo that the Judgment te : 
Ia the Verdict is in manner againſt the 
Vedi Hob. 72. Pape verſus Skinner. © 

438. Replevin. The Parties being at Iſſue upon 

2 Preſcription to have Common in certain Land 

called Stitch-Hall in Comitat Warw, it was held 

Anderſon,” Walmſley and Beamond (abſente Owen) who 
delivered their Opinion ſo to the Jury; That where 

one preſcribes to have Common appurtenant to his 
Houſe, and twenty Acres of Land, and it ap- 
pears upon the Evidence, that he hath but 

teen Acres, or a leſſer Parcel, yet he hath not? 
failed of his Preſcription. But if he had twenty | = 
Acres, and ten Acres are Freehold, and the other 
Copyhold, he there fails of his Preſcription ; ; for. = 
he cannot make a Preſcription for both. So it is, . 
if it appears upon the Evidence, that Part of the 
Land was Copyhold a hundred Years ſince, but no- 
it is Freehold. 1 Cro. 531. Gregory verſus Hill. 

49. In a Replevin, the Taking was ſuppoſed to 

be in a Place called Refſtornhyng, * the dant 
fays, that the faid Place contains 200 Acres of Pa- 
ſture, which are and by Preſcription have been Par- 
cel of the Manor of Kelſtorn (and omits naming the 
County in which the Manor ay) which Manor 1s 
and was ſolum & liberum — (he of the Defen- 
dant, and avows the Taking of the Cattle Da- 
mage · feaſant; the Plaintiff” in Bar to the Avowry 
pleads, that the Place where is Parcel of the Manor 
of Kelftorn in Keſftorn aforeſaid, and conveys a Title. 
to himſelf, and traverſeth its being the Avowant's 
Frechold; and Iſſue was taken on the Traverſe ; 
and at Ni, prius, the Plaintiff gave, in Evidence, 
that there was no Manor of Neſtorn, and conſe- 


quently 
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266 . Tho Lan of Evidence 
fly. the 200 Acres, could. not be Parcel of it; 
In bythe. Opton' gletherghal Court, this Evi- 
dence was . adjudged. r the Fhintiffs 
eke al. «Ib Idue, upon 
«= 80x arties were at Iſſue 

* mm and it waz. found for the Na 
Damages entire were aſſeſſed; and not for the 
S che Value . 


95 Aff had the Cattle, the Defendant DRE 
he fame, i in Evidence to the Jury, and then they 
would have aſſeſſed Damages accordingly, viz. but 
tor. the Taking. Godb; 98. Anonymus. 
51. The, Plaintiff in a Writ of Waſte declared 
a e made to, the Defendant by F. S. which 
A granted the Reverion be him in Fee, and 
3 Defendant attorned; it was doubted, whe- 
if the Defendant. pleaded. Ne. granta pas per le 
- of Riens, paſſe. per le fait, whether he might | 
give in Evidence that he never attorned Tenant to 
the Plaintiff? And Shelly, was of Opinion he could 
not, but that he ought to plead that he did not 
attorn; but Kneighty and Fitzherbert were of Opi- 
nion, that the. Defendant might,” Dy. 31. 5, 215. 
A 3 in Houſes, and the De- 
No Waſte, ; and gave in Evidence 
Yar 2 Houſes were ſufficiently repaired before the 
rit purchaſed: 242 This Evidence is 
not good, but this ought to have been pleaded 
ſpecially, becauſe by the Evidence, the Defendant 
r Nen, D. 276. 
e aſligned in Boſei ciden- 
53 e was in ris, VIZ, ; in ſuc 
' do. & wendenda 10, Quercus, and, the Truth was, he 
had * Rel. che d. . 1 agreed he 


may 


* 
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- \ we - - 
- ' | _ 


_ Tho Law of Evidence, © 267 - 
ſafely plead Nul. Waſte, and cis. Spain 
ro dig vidence. Dy. 92, pl. oe kh 
"# B< 4. Waſte was aſſi 7s falt 5 
dam prato. The Defendant pleaded No Waſtes 
and it was found by Special Verdict, that the De- 
fendant dug a Trench to carry off the Water, b 
| awhich the Ground was bettered. It was inſiſted on 
by the Plaintiff's Counſel, that. this ought to hae Og, 
been pleaded ſpecially, and could not be given in 


Evidence ; But per Cur, it may. Dy. 361. Phe be. 
Altman verſus 


- $8: an Action of, Waſte, upon the Pra M 
Waſte: fait, he may give in Evidence any Thing * 
roveth it erw as by Tempeſt, bo Lightni 
| by Enemies, and the like; but he cannot give in 
Evidence juſtifiable Waſte, as to repair the Houſe, 
8 if one doth Waſte, and before the 
Action brought the Leſſee repaireth it; and aſten 
the Leſſor bringeth an Action of Waſte, and the 
Leſſee plead Quod non fecit Vaſtum, he cannot Se 
in Evidence the Special Matter. Co. Lit. 283. 4. 
56. The Queſtion being, Whether the Manor: of 
Sherfield was by Cuſtom deſcendable to the eldeſt 
Daughter? The Plaintiff for Evidence to prove this 
Cuſtom, ſhewed, that it was Parcel of the Manor 
of Odibam, which is ancient Demeſn: In which 
Manor the Cuſtom is, That Lands are deſcendable 
to the eldeſt Daughter. But on the other Part was 
| ſhewn, that it cannot be Parcel of the Manor of 
Odiham, becauſe it appears by divers Records, that 
S of Sherfield was "held of the King by 
Sergeanty: And although it was agreed on 
both Parts, that there is ſuch a Cuſtom within the 
Manor and Vill of Odibam; yet foraſmuch as it 
holds by ſuch Service, and every Tenure of that 
r is of itſelf, it cannot be Parcel of the Ma- 
nor of Odibam. But to that was anſwered, That 
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k I 
Edward II. and now was an ancient Tenure ; | 

if here were ſuch an ancient Cuſtom, it cannot be 
nor altered by Alteration of the Tenure ; 
which was agreed by all the Juſtices. Whereupon 
becauſe divers Precedents were ſhewn, that Lands 


oc che Freeholders uſed to deſcend there to the 
| eldeſt Daughter, and Lands in Sherfield uſed to be 


recovered by a Writ of Right Cloſe," in the Court 
there; it was left to the Jury to inquire, whether 
there was any ſuch Cuſtom ? And becauſe the Jurors 


7 lying all Night could not agree, a Juror by Conſent { 
. was drawn. "73 Oro. 484. Moulin verſus Sir George 


85. n e rwo Nasen of B. and levy 


2 Fine of the Manor of D. Circumſtances may be 


r 


8 — tended:”*2"Rol."Abr. 656, pi 


yo rs rn UAE N n bel That 
Preclatustions whereby the claimed Forfei- 


ture, ought to be proved vive voce, and not only 


dy the Court-Rolls. 1 *. 287. Faleſen againſt 


es.” 
"59." "Tit Sie to a er it was held by the 
Court, That a voluntary Conveyance executed is 
not | fraudulent, becauſe voluntary'; but it is great 
Evidence of Fraud againſt an Aſter- 


made zona fide, becauſe the Statute avoids boch 


Deeds as are ona fide: and on Conſideration, if 
made ea intentione to defraud Purchaſers : And there- 
fore this Fraud muſt be mem rene ped OP 1 Kb. 
486. Garth verſus Mois. 

60. Nota; In the Cafe of Fay and Rider, as it 
ld me, Myndbam faid, That Contract by a 


Truſtee to take a new Leaſe, is a ent Surren- 


der of the old Leaſe of Ceſtuy que Truſt, being by 
es 9 ME Foſter and 0 8 3 * 
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1 E idence againſt the Haar of Pen if tie 
4 calm," who gives Evidence for the King, _ 
thereby to render him incredible, as to make him 
an Atheiſt, Sc. not admitted. Hamb. Try. 327 38. 
2. Printed Trials not allowed 3-3 cited. for E- 
vidence. Teſ. Tri. 45. Langhorw's Try. 17, 50. - 
| Fleachs, or a Rohn of what another Man 3 
fad, is no Evidence againſt a Priſoner. A TH. | 
24. Lord Rufſ. Try. 48. Vide ante. * 
| 4. A Copy of a Record in the Lonts Houle | — 
oe not be admitted to be given in Evidence at 
Langhorn's Trial, (p. 44.) nor was he allowed 'tv 
| ws by Witneſſes * Oats had affirmed in Re- 
| to him at another Trial. Lang. Try. 45, 49. 
. The Journal of the Houſe of Commons is no 
Evidence, becauſe they have no Power to lan | > ©: 
Oath ; but the Proceedings of the Houſe. of Peers 


9 


are Evidence, becauſe that is a Court of Record. 
Buy Fefferies Ch. J. Oats, 1 Try, 55: 3 
6. If a Witneſs be ſworn to a particular Thing, 
and ſpeak to another Matter which he was not 
' ſworn to give an Account of, this can never be E- 
YI ee 1 Try. 16. Ws 


a + 
8 


J. Heufy is amiliced for Evidence where it b 


* eſtabliſh another Witnels's Teſtimony, as where 


2 2 ſecond ſwears he heard the firſt Witneſs declare 


-the fame Thing formerly. Oats, 1 Try. 70. 
4 ere two Facts are 
and it be queſtioned whether it be the ſame 


it is ſufficient that it is reported; and this is 


produced; Oats, 2 Try. 15. 
Zuck. f Though in Sign we 
aſe to admit of what others have ſworn at 


- Another Trial, une the Party be dead that ſwore 
9 Priſoner is ſometimes indulged fo fir 


admitted to 128 it. Oats, 2 Try. 40. 
in Treaſon, to ſhew 


4 | Tnclination Rath” dern al along; though 


that be 
\Thing for which he 1s dresy called in 


eben Rouſe's Thy. 69, 70. 
11, Hearſay fro is not to de applied 


. duce E- 


23 3 Sidn, 


Th. 56. 
12. A Witnefß ſtrall not give t bn 


' he has heard another fay, (For Hearſay Evidence is 


not to be admittel, he boar rear 
* 1 Vol. 689, 777. 4 Vol. 26, 38. 3 Vol. 


4 and Speeches ef others admitted as Evidence 

againſt a Priſoner. (Sed quære Legem?) = 
13. No Witneſs ſhall be admitted to what 

mother 12 formerly ſaid in Se, that 


the ſame 


Evidence, unleſs ſome one elſe of the fame | 


„169, 162. Yet fee Vol. 1. 216 and 306. The 


* he 


vr ene e = 
ry te now lde u come tro Core Wer, 9 
. Thy..31.- ON} Cs 
14. The Opikion of a Third Party 8d — 
uh Wits, on Behalf of dhe Prins A. the . Io 
Bar, not admitted as Evidence; as to prove; 1 9 * * 
the Lord E. had fo go Opinion of the Lord! 


who give Evidence ee de. H. makes, nothing 
Ks LM Hamb. Tr. 3 1 9 3 wt 
16. It 8 opens, to pt ce any Evidents, den 
* * A& for regulating Seek. >> Rok 1 
*of Trealon, 7 . 3. c. 3. no Pens: is. to: be ad- - 9 
den of any Overt-Adt, chat is not expreſly lid 
mn the Indiftment ; but it does not exclude Fyi- 
dene in otder to, prove an Oyert-A laid,” though. 
E | Rookwood's Try. 7⁴. * 
ane. i; 1 577 | ” 
2 IE x ee ani his Cound have bat Bhgnd- —— 
5 midſt of a '® the Evidence 7 ad 55 3 
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1 8 od nor a by Sicaififide,s 

y tho o- have known Hand, though 

Party was not ſeen to write - it,*was 3 
cient Proof of à treaſonable Writing in Kis 3. 2 
"Caſe; TI de as much Proof as th 
Thing 8 & ble of, eſpecially where + 
is found in 1 a Poſſeſſion, Sidn. 7. ry... 51: 
"ney faid, it had been declared. in the 
Caſe oo be no laviyl Evidence in K 
Sidu. Try. 22 „ 
20. Charnotk was indicted, for hi he” on o the. | 
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And by Halt, Ch, J Evidence may de given of 4 
1 treaſonable Wacys Sc. zt any Time before or 
alter the e the Indictment: iſt, Be. 
Quſe it is only Cireunſtance,and- 'of: Form; ſome 
Day muſt be alledged ; but it is not material (what 
Day). 2dly,, Here the. Indictm ent lays it to be at 
divers Days and Times before and after, which | 
_ comprehends as well what was done the laſt Year 
:  as- this. . And as Evidence may be of Matter be- 
. the Time laid, ſo it may be of Matters: done 
3 ' after chat Time, provided It anion after the Time 
b _- the Indictnient was found: Neither is the Indict- 
IS 8 ment tied up to- the Place, for it way be laid of 
|.  _. any«Place, provided it be not out of the County: 
Aaad ſo it is of all Criminal Caſes. Charmoek's. 21 
3 Salt. 288. See Charnoc#s Trial, - fol. 19, &c 1 
© -— . , 21.,Inditment, That the Defendant, n 
_ at the Pariſh of St. Giles in the Fields, .riotouſly aſ- 
3 ſembled, and a... certain Chamber of one Sarah. §. 
4 min the Dwellinghouſe of one David: Fames, did 
break and enter, and thirty Yards of. Woollen Stuff, 
e did take and carty away; and on Evidence ky 
appeared. to be the Honle of Deut Famgſon, and 
not James: And Parker, Chi J. held, that this did 
A not maintain the Indictment, as in 2. Rol 677: 
25 IP; Mes for. breaking his | Cloſe in Calbering, in 
3 = low voc, :Calverfield,” abutting South on a 
* FN 5 in che. Tenure of. J. S. the Flaintiff muſt prove 
3 the whole, Abutment, even its being in the Tenure 
f F. L if not over nicg ?) Fe alſo cited the 
3 F on an Indictment 
for Aſſault and Battery laid as a Riot; Two were 
1 and Two found guilty, and all were ac- 
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4 9 20 quitted; for the Crime Was the Riot, and the whole 3 
_ > alle under that Specification and De- d 
A : Erin. 0 If a. be to * * ?) So in the ti 


I | Caſe 


N. 3 
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b of the Play-houſe ; Indictment for acting a 
5 nt king — in ſuch a Pariſh, 
ay-houſe in Lincoins-Inn Fields : If there be 
y-houſe in Lincolns-Inn Fiekds, the Defendant 
uitted; for though Words are not (pro- 
yet theſe are made ſo; as one my 
Treſpaſs local that is not ſo. If the 
been alledged in Lincolus Inn Fields, hi | 
been laid as a Venue; but here it is other- 
| here it is alledged as a Deſcription where 
lay-houſe ſtood. - And in the Principal Caſe, 
is local, and Part is not local; the Cubiculum 
(Gamba) is local, the Taking and Carrying away 
is not local. But then all is put together 4s one 
entire Fact under one n, and you cannot 
divide them. (Quære The Force or Fraud of this 
Way of Reaſoning For the Principal Point ought 
to govern its Adjuncts, and the Principal here be- 
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ing the Breaking of the Chamber of S. 8. Whether 


it were in the Houſe of James or Fameſon, ſeems _ 
87 material.) The Veen verſus Carnage, 1 Salt. 
395. | 
4A; eee for a Cheat done 07. §. by 
Impoſing upon him a Quantity of Beer mixed wi 
_ Vinegar, and the Grounds of Coffee, for Port Nine; 
one of the Defendants pretending to be a Broker, 
and the other a Portupueze Merchant, for the better 
. And by Holl Ch. Juſt. 
The Party ſo impoſed on was himſelf admitted a Wit- 
neſs to prove the Fact upon the Trial. For in fuck 
private Tranſadtions no Body elſe can be a Witneſs 
of the Circumſtances of the Fact but he that fuf- 
fers. The Qyeen againſt Mackartney and others, 
1 Salk. 286. 
23. And yet Halt, Ch. Juſt, ſeemed to be of a 4 
different Opinion in the Caſe of the King and bi- 
83 1 Salk. 283. * = Information _— a- 


2% ehe Law of Evidence. | 
gainſt the Defendant for a Cheat; and on the Trial 
the Fact appearing to be, that he had a Promiſe 


of a Note for 5 l. from his Mother - in-law, and that 


by ſome Slight or Trick he had got her Hand to a 
Note for 100 J. Here the Chief Juſtice held, That 
the Mother could not be 'a Witneſs, ſhe being con- 
cerned in the Conſequence of the Suit; and if her 
| Evidence were admitted, it might be a Means to 
| her of the" 100 l. For though the Ver- 
dict on this Information cannot be given in Evi. 
dence in an Action on the Note for the 100 J. yet 


ee irg do (hear -of it to influence" the Jury: 


And he faid he could not diſtinguiſh this from 
the Caſes of . Perjury or Forge, where the Party 
whoſe Intereſt is defeated or ' prejudiced by the 
Deed, Fc. is no Evidence to prove the Perjury or 
Furgery. But notwithſtanding this Opinion of Hol, 


to me it ſeems, that the Caſe here rather nh 
bles that of Fraud precedent, where Holt ſeems to 


be of a different Opinion. And note; in Caſes of 


Uſury, if the Money i is repaid, or of Extortion, Ec. | 


the Party injured is always allowed to be a Wit- 
nels.” Q. See 1 Salk, 289. Anommis. Where the 
Son took the Father's Mare, and gave it to, or 
ſpent it. on A. and the Son was peng ir- a Witneß 
© _ it; in Trover. 

4. In an Action on the Caſe: hy # 7 the 
f Plaintif ſet forth, That he bought of the Defendant 
ſeveral Parcels of Silk for Baladine Silk, and that the 


Defendant ſold it to him for Baladine Silk; wheress * 
it was another Kind of Silk; and on che Trial, on 


Not guilty, it appeared there was no actual Deceit in 
the Defendant, who was the Merchant, but that it 


was in the Factor beyond Sea., And it was doubted if 
this Deceit of the Fattor ſhall charge the Merchant: 


And Holt Ch. Juſt. held, That the Merchant was an- 
*{werable, though not Crininaliter yet Civiliter; for 
5 3 1 i ſing 
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fiekis dome olly Hiſt be 1 Loſer by this Beceit, it 
is more Reaſon that he, who imploys and puts aTruft © 
and Confidence in the Deceiver, ſfiould be the Loſer, 
than a Stranger. And the Plaintiff had his Verdi. 
= verſus Nichols, 1 Falk. 289. 8 
5. See the Caſe of Middleton vets Pole Sab, 
1 Sal 282. Whert it was held by Halt Ch. Juſt. at 
Niff prius That the Maſter öf a Stage-Coach was 
not Ghageabie for Goods loſt by the Driver, unleſs 
the Maſter takes a Price for the Carriage of Goods - 
as well as for Perſons; and though the Money be 
given tö the Driver; * that is as a Gratuity, and 
cannot bring the Maſter ithin "the" Cuſtom ;, for 
no Maſter is chargeable with the Acts of his Ser- 
yant; but when he acts in Execution of the Autho- 
_ ity given by the Maſter.” (Quere de hoc?) And 
fer the Act of the Servant is the Act of the Ma- 
er. 
26. lf a Man ſtand charged with the de e 
with the Prifoner; though he be not convicted, his 
SY on 55 Lap of the Priſoner” is of lirde: 
eight. 5 ef. Try. 73. 
Gin - Lori Cl. J. J Notes woeld not adm u Wit 5 
heſs to fear that he was forfworn at a former Trial; 
for he that has once forſworn himſelf, ought not to 
be a Witneſs after that in any Caſe e 
Oats's Try. 88. 
228. Langhorh elend that he the examine 
ſome of his Witneſſes after the King's Counſel had _ 
done; but he was then told, he might then y, 
what he would for his Defence, but not examine 
any new Witneſſes, 'Langborn's Try. 7. 
29. Witneſſes may be examined to give an Ac- 
count of the general Tenour of the 8 of 
2 Witness againſt a Priſoner,” ook not of e 
8 9 * 775. 64, 6 5. 
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30. By North, C. J. The Priſoner muſt have 


Liberty to aſk Queſtions while the Evidence is gi- 
ving, becauſe there are ſome Queſtions that elſe might 
be forgotten, and the Opportunity will be. loſt ; but 
when he hath aſked thoſe Queſtions, he is to make 
his own Obſervations upon them in private to him- 
ſelf, and afterwards it will be Time * _ to ar- 
e upon it when the King's Counſ we done 
ee Fides before, it will do him little Service, 
and cannot be permitted. N ateman Try. 19. 
31. Joſeph Clark was indicted in London for High 
Treaſon for Coining of Money; and upon the E- 
vidence it was proved againſt him in London, as it 
ought to be, the Indictment being there: But a 
great deal of more Evidence was given againſt him 
of committing the ſame Crime in Middleſex and 
Eſſex ; which was agreed to be good Evidence, 
Rel. 33. | 
32. Firſt, In Caſes of Felony, by Stat. 1 & 2 Ph. 
_ & Mar. c. 13. and 2 & 3 Ph. & Mar. c. 10. the 
Juſtice hath Power to examine the Offender and In- 
former. 2dly, The Examination of the Offender 
not upon Oath, but ſubſcribed by him. 3dhy, Ex- 
amination of others muſt be upon Oath. 400, 
This muſt be certified by the Juſtices, 1. If it be 
but a ſmall Felony, to the Seſſions; 2. If it be 2 
great Felony, c. to the next Gaol-Delivery. 5b, 
Theſe Examinations, if the Party be dead or ab- 
ſent, may be given in Evidence; but Prudence to 
have the Juſtice or his Clerk ſworn to the Truth 
of the Examination. 6tbly, But Examinations ta- 
ken upon a Cauſe of Divorce for a forcible Mar- 
riage, not allowed to be read upon an Indictment 
upon 3 H. 7. for the fame Marriage. H. P. C. 263. 
33. The Examination of an Infant of Thirteen, 
' nay, of Nine, has been allowed in fome Caſes. 


34. In 


— ot Evidence? - 3% 


4 m an Tifbrmation for a Lidel againſt the 
ane, Not guilty being pleaded upon the 
Trial, the Attorney General offered in Evidence 
Depoſitions taken before a Juſtice relating to the 
Fact, the Deponent being ſince dead; and per Cur? 
upon Advice with the Juſtices of C. B. In Caſes of | 
Felony, ſuch Depoſitions before a Juſtice, if the 
Party die, may be uſed, by the Stat. 1 & 2 Ph. & 
Ma. c. 13. But this cannot be extended farther than 
'the particular Caſe of Felony, and therefore not to 
this Caſe.” The King ein Puine, + Salk. 281. 
vide Cumberb. 358. 

35. If the Indictment differ in ſpecie nd then 
it maintains it not: As Indictment of Poiſoning, 
Evidence of Stabbing maintains it not: But if the 
Indictment be of poiſoning with ene Kind of Poi- 
ſon, and the Evidence of another z or of ding 
with 2 Dagger, and the Evidence is of killing wi 
a Staff; yet it maintains the Indiftment, for it a- 
grees in Subſtance and Kind. H. P. C. ibid. 

36. The like of Acceſſories before, though the. 
Poifon or Weapon different. Indictment that A. 
gave the mortal Blow, and B. C. and D. were 
Prefentes & Abettantes, yet it maintains the Indict- 
ment. H. P. C. ibid. 

37. Indictment of A. as accelidty to E ad: C. 
Evidence proves him "acceſſory only to B. man- 
tains the Indictment. H. P. C. ibid. — 

38. Indictment of Murder ex malitia precopi tata, 
Evidence of Malice in Law; as Killing an Officer, 
or G Provocation, yet maintains the Indict- 
| FCN. 
| ** 5 Indictnient upon the Statute of Stabbing, 

21 Fac. Evidence that the Dead ſtruck firſt, yer 
Evidence to maintain the Indictment for Man- 


ſlaughter generally. H. 2 Car. "He Caſe. 
A : 
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"of | ehe Lam of Kerbe 
40. Two indicted as Principals; „Evidence proves 
one Acceſſary before, he ſhall be iſchargod a, that 
r H. P. C. 266. 
A Mother endeavouring to conceal the Death 
of her Baſtard-Child, ſhall 6 er Death as. in Caſe 
of Murder; unleſs ſhe prove by one Witneſs that 
the Child was born dead: H. P. C. 266. 
42. One Burgeſs being outlawed upon an Indict- 
maent of Manſlaughter in the County of Middleſex, 
brought a Writ of Error to reverſe the Outlawry ; 
and af igned for Error, that he was over the Seas 
; at the Time of the Qutlawry, viz. 8 Utrecht. in 
4s *  partibus tranſmarinis. Hereupon Co being ap 
- - , Pointed for the Priſoner to plead, Pic; OY 
. aſſignech the King's Attorney takes Iſſue, that he 
was here in Middleſex at the Time of the Outlaw. 
ry, and traverſeth his being at Utrecht, 
Whereupon [fue being 3 and a Jury l A 
* dleſex at the Bar, the firſt Day of this Term, Cal. 
_ 2 being aſſigned of Counſel for* the Priſoner, 
ou ent of Error offered in Evidence a Cer- 
$ . Doo under the Seal of the ſaid Town. Jones, 
= _ Juſtice, moved it as doubtful, whether he might 
3 1 have Counſel upon his Trial? But all the other 
Juſtices held clearly, that he ſhall have it when 
the Trial is not on the Act laid in the Indidt- 
ment, but upon collateral Matter, (namely, of his 
being beyond Seas.) And all the Juſtices held, that 
it is not material in what Place beyond Sea he was, 
10 as he was over the Seas; and that the Certifi- 
fate under the Seal of the Town where he was re- 
ſident, without Oath of the Truth thereof, and one 
ſworn for the Expoſition of it in Engliſh, is not 
allowable ; but a Witneſs being fworn, faid certain- 
8 that he was there in Service at the Time of the 
utlawry, and before: Whereupon the Jury gave 
their Verdict accordingly ; 3 and then he was 7 
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ly arraigned/ upon the damen, and | pleted 
3 Cro. 365. — We... 25 
43. Indictment was for Battery 


in his Face. Per Holt, Ch. J. It is a Battery. And 
per ipſum, Though one cannot juſtify a Battery by 
Son 5 qo demeſne, by pleading. it to an Indictment, 
yet he may give it in Evidence upon Not guilty, 
and he may be ee 
Dom? Reg verſus Cotefworth. 
44. Bocknam was indicted for PE les one A 
fone in Weſtminſter-Hall, whilſt the Courts were fit-. 


ting. On the Trial the Defendant offered PATE 8 


that H. one of the Evidences for the Crown, had 
offered to compound 
Money; but the Court would not permit ſuch E- 


vidence to be given to leſſen the Credit of the Wit- 


neſs; for the i = _ e be intended as a 
Compoſition He the and not for the In- 
dictment, — — — in the Party's Power” to 
cotapoygnt,; 2 Cid. 211. Rex verſus Bocknom.. | 
45. Bigland excepted to an Indictment of Cutta- 


ger, in regard he had a Licence of the Lord, and 


a Continuance by the Seſſions; but per Cur, They 


would not quaſn it for this Cauſe, but ordered him 
to plegd, and give this Matter in Evidence. 2 K. 


503. The King verſus Hutchins. 

46. On an Indictment for not coming, to Church, 
the Jury would not find the Bill, unleſs it were 
proved that the Party was at no other Church. But 
per Curiam, This was an Offence, and ſuch Nega - 
tives are needleſs; nor, by Myndbam, is it neceſſary 


to ſwear the Party was not at his Pariſh Church, . 


but. that on diligent Search he could not ſee him 
there, and that is ſufficient to put the Affirmative 
to be ow "hp the 2 indicted; which the 

1 4 Court 


and the Evidence was, That che Dk en Am 8 J 


acquitted. 6 Raue 172. x 
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Court alſo agreed. 1 Ns. 748: King verſus Gity o 
| Norwich and Dioc. 1 
457. In an Information exhibited by the Attorney 
General for the King; after Evidence is given, if 
the Jury are agreed on their, Verdict, . 
torney declares he will proceed no further, but de. 
ſires, lee Pure that a Juror may be drawn, and 
it is acoordi one, and ſo no Verdict is given: 
On a new brought by the Attorney for 
the King, none of the firſt Jury ſhall be admitted 
on the new Trial, to give Evidence that they were 
| to have found a Verdict for the Defendant, 
| becauſe by the ſame Reaſan that it - ought nat to 
| be, publiſhed againſt the King in the firſt Infor. 
mation, it ought not in the Second; for if it ſhould, 
the King would have no Benefit by his withdraw- 
| ing a Juror, by his tive, in the firſt Infor- 
mation, N. 16 Car. B. R. Roberts and Sir Simon 
Harcaurt; and it was ſaid to be the Practice, by 
Judge Jones, and Banks Attorney General; other- 
_ wiſe, where a Title between private Perſons is in 
e 2 Rol 
Ar. 679, 10. & 680, 11. 

48. It an Information or Action is W on a 
© Penal Statute, and there is another Statute which 


J cmpts the Party from the Penalty; if he plead | 
+. , the General Iſſue, he cannot give the laſt Statute : 


in Evidence, although it be in the Nature of a Pro- 

2 for it not being in the ſame Act which gives 
the Penalty, it ought to be pleaded. Aab. 13 

Car. B. R. per Jones. 2 Rol. Abr. 68 3. pl. 13. 

49. In an 3 on the Statute 5 £9. 6, 
for Ingroſſing; if the Nefendant plead the 5 
Iffue, he cannot give ij Evidence a Licence accord- 
ing to the Proviſo in the Statute, P. 1 . B. Pye 
verſus Boyer. And this was ſaid to be conſtant 

Courſe of the Exchequer,  .2 Rol. Abr. 683. 15 I ip 4 
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| Fo. An Information was exhibited againſt one 
for Perjuty's ſetting forth, that the Bill in 
was exhibired by one A. B. and the Proceedings 
thereupon; and the Perjury was aſſigned in a De- 
poſition made by the Defendant the 3oth of 7uly 
1683, and taken in that Cauſe before Commiſſioners 
in the Country. It was tried at the Bar, and the 
Queſtion was, Whether the Return of the Com- 
miſſioners, that the Defendant made Oath before 

them, ſhall be a ſufficient Evidence to convict him 


of Perjury, e be. . reſent in — 4 
him th Perſon? 


to 
Pemberton — — an — will lie in u chr 
Cafe: againſt him, but the Commiſſioners muſt de 
here, or ſome other Perſon, to prove that he was 
the Perſon that made the Oath them : The 
Commiſſioners do ſign 2 — and 3 ought 
to produce them ſo fi to the Court, and 
it; for Depoſitions — often ſuppreſſed by - on 
of the Court. If a true Copy of an Affidavit made . 
before dr Ch. J. of this Court, be prodinied'dt'© f 
Trial, it is not ſufficient to convict a Man of Per- 
jury. This is not like the Caſe of Perjury aſfigned 
in an Anſwer in Chancery taken in the Country, 2 
for that is under the Party's Hand; but here is no- 
thing under the Defendant's Hand, and therefore 
the Commiſſioners ought to be in the Court to 
prove him to be the Man. The Court were equallß 
Aivided: The Ch. J. and HEyrbens, Juſtice, were ß 
Opinion, that it was not Evidence to convict the 
Defendant of Perjury; it might have been other- 
wife upon the Return of a Maſter in Chancery, for 
be is upon his Oath, and is therefore preſumed to 
make a good Return: But Commiſſioners are not 
upon Oath, they pen the Depoſitions according to 
tte beſt of their Skill, and a Man may call him- 
ſelf by another N ame before them, without any 


Offence, 


„„ Law of Evidence 
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10 th yy xg they gr the. 5 
in the may not now er- 
. fon; for this Court may be ſo miſtaken in thoſe 
who n not in the Oath; 
if the Commiſſioners, or Clerk to the 2 
had been here, they would have been good Evidence. | 

If an Affidavit be made before a Juſtice of Peace, 
of a Robbery, as enjoined by the Statute, if you 
will convict the Perſon of Perjury, you muſt prove 
the Swearing of the Affidavit. 
neral perceiving the Opinion of the Court, rather 
than the Plaintiff ſhould he nonſyit, becauſe no E. 
vidence could be given, offered ta enter a Nolle 
proſegui, which the Court ſaid could not be _ 
becauſe the Jury where ſworn; but he infiſted upo 
aan be e 3 Mod 
116. Anonymus. . 

81. Information . Peiury in an Affidavit in 
G3, made before the Commiſſioners in the Coun- 
try, in a certain Cauſe depending there, was tried 
before Eyre, and convicted; and ſeveral Exceptions 
ariſing upon the Evidence, he ſtopped the Poſtea, 
till the Opinion of the Court was had upon Mo- 


1 The Proof. ef a Cauſe depending was only a 


Capias, and Warrant thereon, and Affidavit filed 
and allowed. I urged another Exception, that 
there, was no Proof that the Party (before whom the 
| Affidavit was ſworn) was a —— and held 
that it need not, unleſs you diſprove it on the o- 
ther Side: That the Proof was only by Copy of an 
ew and no Proof that it was the Defendants. 

JL urged. that this is a dangerous Practice; any Man 
might be repreſented ; a falſe Oath may be ſworn 
by another Man in my Name: And per Cum, the 
Affidavit being of the Defendant in the Cauſe, and 
uſed by him, upon Motion in Court, it is enough, 

: _—_— if not ſo; but a Copy of an e 
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| yeed againſt a Man, without Proof that 
b it, uſed it, — was concerned in the Cauſe 


that would be inſufficient; Judgment pro Repe. Show, 


397. Dominus Rex verſus James. 


52. An Information was againſt. the Defendant i 
for making a falſe. Return to a Mandamus, com- 


manding him to proceed to the Election of a Town- 
Clerk for the Corporation, in the Room of one 


Buſbell. To which he returned, That before the 
Arrival of the Writ, F. 9. had been duly, choſe and 


{worn into the ſaid Office; and it appeared on E- 
vidence, that the Right of Election was in thirty 
Commobn- council: men; that the Mayor at ſuch a 
Time, «before the Arrival of the Writ, had furs 
moned them to meet in order to the Election; 
and that twenty-eight met, and three Candidates 


were ſet up, that two of the twenty-eight voted for 


one, that thirteen voted for another, and the Mayor 
and — voted for the Third; that the Mayor 


en dl g ta have à caſting Voice, declared his 
| duly electe and at- another Court fwore him 


in. And the f owing Points were in this Caſe - 


ruled by Holt, Ch. J. at Ni prius. 1. That there 


needs no more Evidence to prove this Return to 


be the Mayor's, but the Copy of the Writ and the 


Return — in the Crown: Office. 2. That tho“ 


upon Conſultation the Majority be againſt him, and 
make a Return in his Name, yet it ſhall be taken 
to be his, if he does not come and diſavow it. 
3. That it is not neceſſury to prove a Delivery of 
the Writ to the Mayor, no more than to a Sheriff 


in a falſe Return againſt him. 4. That -notwith- 


ſtanding the Writ is to be delivered to the Mayor 


as the moſt viſible Part of the Corporation. 5. That 2 


this Action for a . falſe Return may be brought a- 
gainſt the whole Corporation, or againſt any Parti- 


_ Member of it. 6. That the Mayor, or other 
| Head 
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there be an E 


Tliead Officer of common Right bas no "caſting 
Voice; but ſuch a Thing may be by particular 
Conſtitution, as by Preſcription or Charter. 7. If 

ality of Votes, and therefore they 


_ © , cannot chuſe, upon Mandamus they muſt agree, or 


m 
elſe they ſhall all be brought up as in Contempt, 
and laid by the Heels till they do agree; ib 
a Jury is ſworn, they ſhall be impounded till they 
all agree; but here it ſuffices that a Majority do a- 
gree: And the Mayor was found Guilty. 6 Mad. 
152. Dem Reg verſus Chapman. age 
53. Preſentment of a Juſtice of Peace, upon his 


View, of a certain Way in the Pariſh out of Re- 


pair: The Defendant traverſes it generally Non cul. 
Jury finds Special Verdict, that it was no common 
Highway, but that it was out of Repair. Mr. Dar- 

nel for the Pariſh argued, that this being found to 


de no Highway, makes it to be a void Prefent- 


ment, | becauſe it is a limited Juriſdiction. Jones 355. 
Then, fuppoſing it were an Indictment, yet this 
might be given in Evidence upon Not guilty ,, 
and cited 10 H. 6. 16. Treſpaſs for breaking and 
entering a Warren; No Warren is an ill Plea, be- 
cauſe it amounts to the General Iſſue. Holt Ch. J. 
You may traverſe, but that is only by Virtue of a 
| "in of Clauſe in the Statute ; but the Qgære is, 

f when you plead Not guilty, you do not admit 
it to be a good Preſentment, and that it was an 
Highway? A Pariſh, who is to repair of common 
Right, cannot plead Not guilty, and give in Evi. 
dence, that another ought to repair, but they mult 
plead it ſpecially ; for on Not guilty, you ſhall not 
| throw it off on another; as was held by Hale, in 
the Caſe of Leather-Lane: But if a particular Per- 
fon be indifted for not repairing where he is 
bound thereto Ratione Tenure, there, upon Not 
guilty, he may give any Thing in Evidence. Up- 
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an Indictment of a Pariſh for an Highway, if 
und not an Highway, it is Not guilty, as in the 
Caſe of Hampſtead for Green- laue; but in Caſe of 
a Preſentment, LID in Ayoidance of the Juſtices: 
furifdition, which this Plea doth admit. © Eyre: 
t is Part of his Preſentment that they ought 
to Repair, and then ſurely they may give it in E- 
vidence as a Diſchar This Caſe was moved again. 
Holt: The Being of an Highway is Matter of 11 | 
poſal, and muſt be denied in Pleading, and ſo held 
in the Caſe of Leatber- Lane. Eyre: You may give 
it in Evidence, for it is the ſame with No Fark 
or Warren. In Treſpaſs, it is Not guilty ; the Pre- 
ſentment is but in Nature of an Indictment. Per 
Curl, ordered to Stay. Sbow. 270 C 291. Rex 
and the Inhabitants of Hornſcy. fs 


54. Note; In the Caſe of Thurſton verſus Slatford, _ * © © 
1 Salk. 284. a Record of Seſſions was admitted aas 
Evidence to the Plaintiff had not taken the 
Oaths; and fo his Office void, viz. Caſe was brought 
in C. B. upon Indebitatus aſſumpſit for gj |. received | 
to the Plaintiff's Uſe, being Fees of the Office of ' f 
Clerk of the Peace of Oxfordſhire : And on Nen a. 
ſumpfit it was infiſted, that the Plaintiff had for- 2 
feited his Office, by not qualifying himſelf accord- b_- 
ing to Law. They ſhewed that he was admitted w 
to the Office in April, and produced the Record 
of the Seſſions, to prove that he had not taken 
the Oath; 'the Plaintiff offered a Bill of Exceptions 
to this Evidence, which was brought into B. R. 
with the Record by Writ of Error: And Holt 
Ch. J. faid, That if a Judge admits that for Evi- 
dence which is not, the other Side cannot de- 
mur for that Cauſe; but nwſt tender a Bill « 
Exceptions. But he held, that this Record was E- 
|  vidence: That indeed, if there be a Miſ-entry, it 
might be ſupplied and corrected by * Evi- 
9 | ence; 
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dence? for the Party ſhall not be ae the 
Miſtake or Negligence of the Officer; büt ſtill it 
is a" Record; and fome Proof; though not a com- 
pleat Proof; and might be left to the Jury. He 


| remembered a Caſe; where the Univerſity of Oxford 
entitled themſelves to a Preſentation: by a Convic- 


tion of the Earl of Shrewsbury for Lecuſancy; and 
upon giving ſome Evidence that the Record was 
- loſt, the Univerſity was permitted to prove the Et: 
feet of it by other Fire? aa 8 

55. Note; It is a general Rule 'Y all Caſes Civil 
ind Criminal, That the beſt Evidence that may be 
, ot that the Nature of the Thing will hear, i to 
de given. As in the Caſe of Dillon and Crawley, 


- Paſ. 13 V. 3. Error was brought in B. R. of a 


Judgment upon a Demurrer to Evidence in C. B. 


Where the Witneſs to the Sealing and Delivery of a 
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the Award was to be delivered. to the Party. 
. 214, 674 
6 5 Baby 6 de Bag . p. 214, c. 72 
Demand. Vid-Converfion;Requeft;Trover. 
Of Satisfaction for the Thing] is good-of : A 2705 
2 re. 
11 A. buys Goods of B. who took Wen 2 
an Action of Trover and Converſion againſt 4 | 
for them, Demand muſt be proved to be made 
t A and not to B. . 178, c. 10 
Demurrer. Vide General Ju. 
Should not be for the Plea*s amounting to the Gene- 
ral Iſſue. p. 140, c. 9, and 141, c. 11, and 142, c. 3 
mal. See Converſion, Trover.. 
Whether a Converſion, or only Eyidence of one, 
2 p. 176, c. 6, and 177, c. 7, and 2 
To deliver Kine put to Paſture by B. to the Perſon 


that bought them of B. is good Evidence of a 
Converſion. 178, 6.10 | 


To deliver a Workman's Tools, Te the Defen- 

dant faid there was a Uſage in the Queen's Yard 
to detain Workmen's Tools to enforce them to 
Work, is a Conyerfion, p. 1 


e TABLE 
Muſt, be given in Evidence to prove a Converſior 
Wen 8 1 1 
176, Caſe 6, and 17, 
epolitlon. See Ankizer, Ex lifications 
ramination, — CI0 uryv. 
Taken in Temporal Courts, when they may be read 
as Evidence. p. 106, c. 57, and 108, c. 62, and 
10, c. 63, 64, 65, and p. 1 10, c. 69, 70, 71, 
; and p. 111, c. 73, and p. 113, c. 74, 75, and 
| 114, c. 76, 77, and p. 58, c. 22 
Made in Eccleſiaſtical Courts, whether: vidence at 
Common Law. | p. 118, c. 80 
When they may be read in Criminal Caſes. p. 116, 
| © 82,85, th and 115, c. 78, and p. 120, c. 88 
Not read i in the Exchequer, not allowed to be read 


n din Procerum, © * 3.67 
Vide contra another Caſe there cited. 4 
9 going beyond Sea, cannot be read if he 
may be produced. 1 37 

Court will not order the Depoſition of a itneſs be- 
fore a Juſtice of Peace, to be produced for a Pri- 

foner againſt the King. 1 © 62 
. Contra, P. 31, c. 63 


ls Cer bene of taken before Aer, and af- 
the Party was in Contempt, may be fead in 

Evidence at Law, between the fame Parties, or 

_ thoſe deriving under them, if the Witneſs be 
dead; aliter not. p. 118, 119, c. 86, 87 
Depoſitions of a Witneſs ſhall not be read, where 
the Inheritance afterwards deſcends to him. 

p. 118, 119, c. 87 

Depoſitions before a Juſtice, if the Deponent die, 
may be Evidence in Felony, but in no Caſe ele. 
120, c. 88, and 276, c. 34 

Depoſitions taken before Commiſſioners of Exciſe, 
ſhall not be given in Evidence to e 


of 


r 


* 


— 


r 
* 


he. 74 L 8 Fs 
of Appel, v when the Witneſſes are 12 75 


120, 121, 

Before Commiſtichers i in Chancery, not 1 E 
vidence to convict one of Perury p. 121 c. 90 

Ins pirinal Cour: no Evidenoe.at La. 5 125, c. 101 

| Dureſs. . | Vide lea. | 1 

bn pleaded | to bt on Bond: the "Plaintiff ſhall | 
not be admitted to give in Evidence that the 
Defendant never was at D. for the Place is not 


material. „ e P. 214 6:00 
| Who may prove it. P. 59» 6.24 


Ejeliment, © Declaration, Elegit Not 
ecit, Not guilty, Outlawty & Patton. 
For Land originally in the Crown, whether the Plain- 
tiff muſt Thew uy bak they came out of the Crown. 

| 1 256, c. 30 
Declaration of a Leaſe 14 Jan. 30 Eliz. a Leaſe 
| 2 * * 30 Eli. wg be given in Eyi- 


7 p. 251, c. 20 
| Elegit. Vide ( eftment. 
If the 450 le is under it mult be produced 
in Ejectment. 256, C. 28 
Entry. See Declaration, Treſpaſs. | 
Claim of Entry to prevent the Statute of Limitations 
* muſt be on the Land, unleſs 8500 Reaſon contra. 
| P. 163, C. 34 
What good Evidence of it. | „1358 % 
tn; > > 0 NS i reſpaſs.to re- 
cover the mean Profits. p. 218, C. 9 
„Entry and Sulpenſion. Vide Pn. 
515 be pleaded or given in N P. 1 555 1 5 


J a P - wg” . - + 
1 11 : » : " : 
* 
1 7 


2 1 & * N 12 
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X E oe 3 | as; oh 
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Ettape. See Committitur, Frech Suit, In⸗ 
2 Waun Nul Eſcape, Plea, Refuſal, 
In an Action fer one ireſh Suit gn: not be En 
- © Evidence. Page 214, £73 

on mean Proceks, the Plaintiff mult prove 
| was a Debt, ate Pro and Wart 5 


= c. 29 
4 | Of Evidence 3 in ak Se. Fi D. I, 2, 2. 

”  _ Canhothe given to a Jury of what is or what is not 
ES Law 3, c. 6, at peſo Se. 


tt e opened bd it is offered. 823 1 
BD | Fhough it does not prove the particular Fact 
$8 ſtion, yer if introduRtoty to it, may be admitted. 
p. 270, c. 9, 10, 11, and 275, 276, c. 29, 31 
Which the Jury have, may be from their own Know- 
| Tedge of the Facts, of the Characters of the Wit 
neſſts, and ſometimes by the View. p. 3, c. 2, 
| and 4, C. 3, & 1 
Shall nor be pleaded. | | . 4, C.8 
Och to be given tothe Jury, and not to Court. 
| p. 3, c. 5, and4,c.7 | 
Who ſhall give Evidence firſt. p. 4 ©9910, and 5; 


c. 11 ! 

None ſhall be given p. 5, c. 12 | 
Bodo Een fe Sr 
may. P. 3, C. 13 
What the Word ſignifies. 1. c. 
Why ſo call. | N27 ef 
ys The ſeveral Kinds of Evidences, "OY HC 
Why given ., 05 

zn hall go « Vet, chough no Evidence is f. 4 


C. 5 
Shall only be of he Fatt. N 475 c. 6 
is divided into Evidence Viva Voce by Witneſſes, and 

 Moriua by Deeds and Writing, Pi. 2, C. 2 
Whether 


„ ˙̃̃ ̃7Mm. EE Toon rhe 


The TABLE. 
Ko erty a eres gy. ſaid when he 
was not on ih 9.8998 age 30, Caſe 59 
Wha 2 ry, Chronicles, Year-book, 
s a 8 Pariſh-Regiſters .Council-book, 
Printed Trial, printed Proclamation, Journals of 
the Houſe of Lords or Commons, Votes, Ad- 
. - . dreſſes, printed Acts of Parliament, are good 
h 3 where not. p. 81, 82, Sc. c. 1, 2, 
3, 4, Sc. and 130, c. 116, 2 


Ents the Spiritual Court in a Cauſe w 


their Juriſdiction, is conducive Evidence i in the 
Part cried ; contra of a collateral Matter. p. 125, 
— 1 22 os 103, Oc 
in che Sp no Evidence at 

- Law, where the Tate of Land is in Queſtion. 


P. 137 C. £14 


Where Defendant may plead the General Iſſue, and 


" give the Special Matter in Evidence. p. 137, 
{C 45-2; OI. 


Where the Evidence ſhall be local, and where the 


Action is laid, and where not. P- 139, G7 
Joinecrancy, . 


thips, is good Evidence on the Iſſue 4 
Trover brought by one. 139, c. 7 


Where the Plaintiff goes upon the C t of divers 


Partners, the Act of one Partner is Evidence a- 
. e 
140, c. 
In Hecht the Feimiff makes Tide by 4 Res- 
very in Dower, the Defendant not admitted to 

1 a Term for Tears prior to the Title of 
(1 Salk. 291.) p. 282, c. 20 

An Indenture of Bargain and Sale involled may be 
Sven in Evidence, without proving the Execu- 
tion. | 22 51 de 


* 


"ae TABLE. 


| Deceit of a Factor beyond Sea in Evidence to 
the Nennt *. in an Action of Deceit. 
Page 274, Caſe 24 
Where it may he given after. the Proſecutor has re- 
plied. © 4.0. 
Such Evidence of Things done beyond Sea as they 
will allow there, ſhall be allowed here. p. g, c. 14 
Where Common and Eccłſiaſtical Law differ in Point 
of Evidence. be 5, . 13 
Several Statutes relating to Evidence. p. 7, to 14, 
144, Sc. ſee p. 214, 239, 241 

What was done at another Trial, no Evidence till 
Record be produced. P. 30. c. 56 
What Evidence faid at another Trial is ſo. p. 30, c. 59 
But Evidence at a former Trial between other Parties 
is none in another Trial. p. 31, c. 60 
Nothing ſhall be given in Diſaffirniance of the Pro- 


ceedings of the Ordinary in Things within his 
Juriſdiction. p. 128, c. 109 


The beſt Evidence that may be had (or that the Na- 
ure of the Thing will 4 is to be given. p. 2 86, 

5 C. 55 
Therefore the Hand- writing of one, if living, is not 
do be proved by another. Q. ibid, 
If the Party can have better, it $7 be rejected. 
130, c. 115 
To Blemiſh yy King's Witneſs, 508 p. 269, 
5 c. 1, p. 271, c. 14 
I a crit Caſe, of what the Wien ſaid of the 


Priſoner at another Trial. p. 269, c. 4 

Whether good. p. 270, c. 9, and 31, c. 62 

Of one accuſed of the ſame Crime with the Prifoner 
is of little Weit. P. 275, c. 26 


Was allowed to be given to prove a Man long ſince 
dcacd, always 1 by his Parents then 
-+ -- dead allo, to be a Baſtard. P. 257, * 


The T4. B L E. * 


The 2 of the Record of a Trial, no Evidence 
of a Perj Page 287, Caſe 56 
Examination. Vide Confeſſion, Depoſitions. 
Of a Priſoner, where it may be tead againſt him. . 
P. 23, 24, C. 34, 35 
of others, cannot be read if they may be produced 
Niwua voce, p. 24, c. 33, 36, and 29, c. 51, 52 
When the Examination of a Witneſs may be read, and 
When not. p. 29, c. 49, 30, 51, 52, and 30 
C. 53, 54 
Executo2. See Declaration, Ne ung; Admi- 
niſter come Executoz, Non eſt Fatum, 
Plene Adminiſtravit, Retainer, Mill. 
If not Reſiduary, Legatee-may be a Witneſs, though 
the Cauſe ©: concern the Eſtate, p. 61, c. 33 
On Judgment by Default on Writ of Enquiry, may 
not give in Evidence Want of Aſſets. p. 138, e. 9 
De ſon tort cannot give in Evidence a Retainer to ſa- 
tisfy his own Debt. | p. 20% c. 30 
Payment of Money due to the Wife as Executrix, is 
not Evidence to maintain an Action for ou 
received to the Husband's Uſe. Nec. 6 
Euxemplification. See Anſwer, Bill, Bull, 
| 1 Jury, Lieger-book, Dffice, 
ec 
Of a Recovery may be given in Evidence. 2 He 5 82, c. 5 


Under the Seal of the Great Seſſion of 
Evidence. p. 66, c. 9 176 
Begun by the Statute 38 4 Ed. 6. & 23 liz. p. 86, 
E £6 


Of the Enrolment of a Record is good, when on 
the General Iſſue; but Quære, if the Iſſue be on 
Nul tiel Record, p. 87, 88, c. 16 
of 2 Record under the Mayor of BriftoP's Hand, the 
Record itſelf being — yed, was given in Evi- 
dence. - p- $7, 88, C. 16, — 90, c. 18 

„ X 3 Of 


— — —ů pay 
» bs Ju 


| Of Depoſitions in Chancery when they firſt contained 


The TABLA. 


+ Of a Recovery in an Ancient Demeſne Court, goo 
Of Letters Patent in Evidence or ſhall be 


as good as if they themſelves were produced. 
p. 93, c. 26, and 96, c. 27 


Bill and Anſwer. P. 114, c. 75 
Of an Entry of Goods at Rotterdam no Evidence. 
| us?” P. 6, E. 16 


3 
Feoffment. Vide Ne granta pas, Releaſe. 
Without Livery may be given in Evidence as a Re- 


leaſe. e p. 99, c. 33 
Fine. See Counterpart. . 


it de thawed wich the Prockunation Under Seal 


p. 86, c. 15 

What Evidence will prove them to be certain. p. 261, 
» Is FIC. 4 

Of the Manor of D. if the Party pe cs ns 

of D. Circumſtances may be given in Evidence 

to prove which it was. p. 278, c. 56 

Of one Jointenant amount not to an Ouſter. p. 163, 


. | 164, c. 34 

' Fiſhing. Vide General Iſſue. 
The Lord's having the Soil of a private River, is good 
Evidence of his having the Fiſhery. p. 230, c. 42 
Fraud. See Riens per Diſcent. 
Voluntary Conveyance is Evidence of it. p. 268, c. 58 
Conveyance in Conſideration of Natural Affection, 
if the Party is not indebted, nor in Treaty for the 
Sale of the Land, is no Sign of Fraud. p. 98, 99, 
6K c. 30 
Payment of a juſt Debt on ſimple Contract before 
Debt on Bond is ſufficient Evidence of Fraud. 
p. 211, c. 57 
Freeman. 


The: 7 4 B-L * 

eman, See Corporation. 
ren. e —— the 8 75 Foreign 
bought and 9» Ce 44 
Freſh Suit. See Eſcape. 
ben, p. 213, c. 75 


\ Ws 


General Aue. See Attlon, Commiſtioners, 

Be injuria ſua pꝛopia, Demurrer, Flch⸗ 
| » Infomation, Jfſue, Ne ung; mw 
n er come Executoꝛ, Me 1 — ata Ma 
Nl debet, Mihil habet in nn 
Non dimiſit, Non aal Non Ejecit, 


Non eſt Factum, Mot Nul Eſcape, 
ul Waſte, Plene Adminiſtravit, Plea, 
ns per Deſcent, Son Aſlauit & Don 

- Frank-tenement. 
Any Thing that the Party can fay for his Defence, 
that cannot be pleaded, may be given in Evi- 


dence. Þ. 137, C. 2 

Many Things that may be pleaded may alſo be given 

in Evidence. p. 137, c. 1, 2, 3». and 138, C. 5, 
and 139, C. 


The Reaſon of preſſing it when the Pleas amount to 
no more, is not that the Plea is inſufficient, but 
that the Record may not be long. p. 137, c. 3 
Any Thing in the fame Statute may be given in E- 
vidence. p. 142, c. 12 
May be pleaded by all thoſe who are ſucd for acting 
under the Statute 3 Fac. 1. c. 4. ſelt. 38. 7 130, c. 20 
And by thoſe who act under the Statute 3 Zac. I. c. 10. 
for carrying Malefactors to Gaol. . 2 21 
May be pleaded by thoſe who are ſued fo 
der 21 Fac. 1. c. 20. ſeft, 2. „ 
Wanne act under 20 Car. 2. C. 7. ſets. 7,8, 


p. 132, c. 23 
X 4 And 


8 ** . 
* * a 7 
* 
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The TABLE. 
* oy choſe who aft under 12 Car. 2. c. 23. fed. 
Page 153, Caſe 24 
And 87 thoſe who act under 13 & 14 Car. 2. c. 17. 
feet. 1. p. 153, C. 25 
And by thoſe who act under 27 Car. 2. c. 1. fett. f f. 
P. 154, c. 26 
And by thoſe who act under 4 Am. c. 15. ſet. g. 
Jy 164, c. 27 
On an Information on the Statute 5 Ed. 6. A LI 
cence according to the Proviſo in the Statute 
may be given in Evidence. . a p. 281, G 49 
*Gzaud-juryman, 
Muſt not be permitted to give Evidence of what Wag 
given in Evidence to him. pi. 80, c. 86 
Nor Clerk attending the Grand Jury, to reveal what 
t' Was given them in Evidence. Pr. 80, c. 85 
None of the Grand Jury that found the Bill can be 
a Witneſs. p. 16, c. 12 
May ſend for other Evidence than is produced i in be- 
"half of the King. p. 17, c. 14 
Probable Evidence may be ſufficient to a Grand Jury. 
P. 17, C15 
Refuſing to give Evidence to a Grand Jury is a Con- 
tempt, and finable. 5 16 
"Grants. 
Made fifty Years after 1 Eliz. there being no Records 
© extant before, are goc Evidence that ſuch were 
made before 1 Eliz. 


| P. 76, c. 73 
Guardian. EN 
In Socage is a good Witneſs, 2 2 61, c. 33 
| 18511 Pp. 89. c. 21 


; To FI tes W ard to che 
H. 


Pen ubtinz. 5 Deed. 
Whether it ing, be proved by Similitale of Hands 
I in Criminal Caſes, P. 271, c. 19, and 2, c. 3 
5 | Pearſay. 


N 
a 


be TABLE. 


Hea ſa Neck i 
„ Papas it 17 8 given in a E- 
"dence, and what not. Page 180, Caſe 13, and 

270, c. 12, and 269, c. 3, 4 

One Eye Witneſ worth ten of Hearlay. p. 33 e. 77 

Heir. Vide Jnquiry.. © © 

After Judgment by De alt on Writ of Enquiry ſhall 

not give in Evidence want of Aſſets. p. 158, c. 9 

| Heir apparent may be a Witneſs concerning the Ti- 

tle on Lands contra of Tank 1 in Remainder, p. 5, 


8 1 
I. 
| Jews: 
When Witneſs are ſvorn on e Old Teſtament 
p. 16, c. 6 
Imp arlance. 


If « Plaintiff hath the Deed, and will not give a 
Copy of it, is uſually granted. p. 104, e. 52 
Indicment. See Appeal, Battery, Depoſi⸗ 


tions, Dvert-Aﬀ, erjury, Reco, Trea- 
| ſon & Wife. 
For Murder, but differing in 8 pecie Mortis, is not 
good. P. 277, c. 33 
Of Murder, what Evidence is Nabe p. 277, c. 38 
For Coining in London, if ſome Evidence is given of 
doing it there, more may be given of his doing 
it in Eſſex. p. 276, c. 31 
Evidence therein, none in an Appeal. p. 32, c f 
For not coming to Church, what ſufficient Evidence. 
p. 289, c. 46 
For Barretry, the Defendant may have Articles ex- 
hibited, and no Evidence ſhall be given of other 


Particulars. 0 p. 173, c. 5 
Muſt· be produced, if you would prove the Party 
had indifted the Witneſſes. p. 30, c. 58 


Of Fequry, don't diſable one from being a Witneſs, 
| p. 35, 36, c. 75 and 41, c. ay 
or 


* 9 1 = 
- . * ) * 


© 5 


_ AR 
Foe Pajuey, the, Perſon in ed. by the Pajoey ul 


| os Paget he is to recover 20. 
E : Ae 8 46, Cale 18, and 274, c. 23 
I 8 0 p. 274 C. 23 

| _ Money be repaid, or of Extor- 
the Party injured is # good Wimeks 
P. 2745 C..23 

For Barn the Pay baby becauſe jc King's | 
P-. 57: C 19 


| Laps OE GED LSE, na, cor 
F _ ſeveral Witneſſes, who were to prove a 
in the Spiritual Court, and ſhe was al. 
| Jowed for an Evidence. Fo 3 
Fer not 1cpairing Bridges, Highways, Ee, 
dible Perſon may give Evidence. P. Os 9 55 
Evidence may be given of a treaſonable Conſpiracy 
men - RETURN: after the Time laid in the 
2 provided it be not after the Indict. 
3 , p. 271, 272 c. 20 
1 Nather is the Tadiment tied up i. dle Pas for it 
may be laid at any Flace, provided it be * 
of the County. p. 272 
lederne for breaking 


"1, 


the Chamber of J. 4 che 
een Evidence it was the Houſe of 
7 ameſon, ill. 272, C. 21 
For L 2 and Ade Rid as a Riot, wo acquitted, 
| and Two found guilty, ill. Sad Q. p. Arn 
NY Againſt an Actor for f obſcene Words in 
Play -houſe in L. no ſuch . 
vidence. p. 272, c. 21 
4, bring cheated was admitted prove the Fact on 
an Indictment. pP. 272, c. 22 
. for s Cheat, in peooajng,' 
6 eee A. cannot be a Witnels. p. 273, 


7 274. C.23 
Exceptions "£6 an Indiftment mat be before Plea 
2 | Zh. 4 C7 

1 Ehe 


. | — f 
For proventing Evidence to be g youre * 
rants: p. 32, d. 69 


73 1 
Infants: ide Non Age, Non eſt Faitum, 
May be Witneſſes. p. 16, c. 5 


May be given in Evidence on Non aſſunpli. p.134, c. 4 
| Information. See Eſcape, General Aue, 


nfo 11 
For Nei nth g ee 


| 8 Coicerit a Erdence. dub Lk 3 50 
Lies for the 


| — of Perry. 3 
For procuring a Warrant 8 

| Pops die ory on viction w 
fer afide the Judgment, ſhe was ſworn. P48, 


| C. 1 
For Uk "HANES ee eee, | 
give Evidence, and why. Pi. 56, c. 18, Ba 
, 3858, c. 23, and 274, c. 23 
On Eſcape, the Party who-recovered may be Wu | 
p; 59, c. 24, and 78, ©. 79 
Tn HE the 
+ General Iſſue, and give the Special Matter in E- 

vidence. | p. 148, C. 17 
I for Intruſion, the Defendant may plead the Gene- 
V ral Iffue, and give the Special Matter in Evidence. 


148, 1 5e. 15 N 
- Fnkouner. Vide Infounatich.”* . 


Whether he, „ a Moiety of the Penalty, 
dea . 


Deer- p. 89, c. 25 

1e e eee few Con- 
eee 
Pal pals & Wir of In quiry. 8 


of one in ift, the Plaintiff 
es moore: his Dade. * p. 157, c. 8 


Inroliment. 
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. Vide Deed. a wer 

Of a Deed ſealed by ſeveral, and e on- 
ly by one, is good. Page 99, Cale 32 

An Indenure of Bargain and Sale inrolled, may be 
Sen in Evidence without proving the Execution. 

"4 262, 263, Cc. 44 
5 — eee Day in E- 
Deiner, without Witneſſes of 7 Sealing and 
| 364, P. 263, c. 44 

m — of a Deed. inrolled, good Evidence. 
p. 263, c. 44 
2 55 Computaſſer. Vide Account, Al⸗ 
lump 
| rn not be of the Value of the Things, 
but of the Accounting p. 1685 C. 40 
When good Evidence of a Deed, when not. p. 76, C.25 
Intendment. Vide Preſumption. | 
Antereſt. | 
Plaſſed away, don't diſable a Perſon from 5G a Wit- 
ghaieeſs to the very Deed which paſſed it. p. 72,c. 62 
Anterlineation. Vide Deed, Prefumptton. 
Shall be preſumed to be made when 'the Deed was. 
p. 122, c. 95 
2 See Plene adminiſtravit. 10 
Goods taken in Execution is Evidence. 


434, C. 125 
Of Goods taken by Appraiſers, may be given in E- 
vidence, 128, c. 111 


2 Joint tenancy. See abatement, Declara- 
tion, Plea, Tenancy in Common. 

In Treſpaſs muſt be pleaded in Abatement. p. 224,c. 27 

1 Gintenancy, Tenancy in Common or Copartnerſhip, 
may be given * on the General Iſſue 

1 Aer DH en, ee 07 


„ "3 + 7 © 55 

Poſſeſſion of one Jointenant is the Poſſeſſion of the 
other; ſo 85 to prevents the Statute of 'Limita- 

tions. Page 163, Caſe 33 

Fine of one Jointenant amounts not to an Ouſter. 
I, £ 163, 164, c. 32 | 
Journal. See Parliament oll. : 
Of the Houſe of Commons is no Evidence. p on, E 4 

ade s General Ae, Preſcription, ef 

Can/only be of Matter of Fact, not of Matter of 
3 ” tin pP. 3, c. 6 

Payment at the Houſe, Evidence that it was paid in 
the Houſe is good. p. 214, c. 70, 
What Evidence is repugnant to it. 1. 265, c. 48 
On "Traverſe of a Leaſe pleaded Modo & Forma, 
Leaſe commencing at a Day different, and good. 

263, C. 42 
on the Sufficiency of the Tender of Amends in Treſ. 
paſs, the Plaintiff ſhall prove no more Treſpaſles 
than one. p- 225, C. 31 2 

. or no Common by Preſcription, Evidence 

of Common pur Cauſe de Vicinage is not good. 
p. 238, c. 37 

On a Cuſtom to have Eſtovers in Terris & Tenemen- 

tis, Evidence for a Cuſtom of Eſtovers for the 

HFouſe only, is not good. p. 230, c. 41 

Jagen Vide Court. | 

Are to determine what Law, what not. p. 4, c. 65 | 

Have not the Evidence of the Fact, the Jury Rave; 
And in what the Evidence differs. p. 3, e. 11 _ 
e ge % 

To exphin the Exidence and not the Proſecutors. 

4, C7 

May be from'in Coort an ü Withed p. 16, c. 9, 10 
May not be ſworn in his om Cauſe. p. 35, C 7 


- Jury, 


: * 
1 


The 14218 
ee Depoſit(on, Evidence, Exempil 


Jury. 
lo 
Gund kenkagel & oy Retr of e 


Matter of Fact. Page 3, Caſe 6 
May find there was a Patent, t though there is no Evi- ; 
| CT ee ee 3 EE wh 


1 | of de Deren 2 
Witneſſes, if dead. p. 110, c. 66 
Nor if ſore of the Wirnelſe ar living, p. 110, c. 67 
a e not, they 
may have the plification with them. p. 25 

c. 68 


Moſt give a Verdict, though no Evidence be given. 


| P. 3» 5 
Are to judge upon the Evidence, not the Judge. 
P- by 0-55 0g and 4, c. 3 

May have the View, not ſo the Court. 


. Jewe no Paper Evidenoe wich . 

by” but what is under Seal. P. 17, c. 17 
Juryman. 

May be a Witneſs. pe. 16, c. 10 

When a Wiweb, awe tein n Court; that 
the Counſel and Judge ay hear hi — 

P. 17, c. 1 


— D dhe ie th Keg 


torney 
n a ne] 


p. 280. C, 47 


Alen as e Wee, 
| * wan Eres p- 777 © 75 


*, 8 1 * 1 N * 
Wm 5 of YL ** * 9 
- - \ aft WS . „ 4 
"i. * V g * — 7 " \ » 
1 * 1 4 * ” 9 
= 
1 * 


— * N * „ R * * Wy TI” 
. I: 3 a nd bu * * 7 . JF * 12 v A o 
„ | * * 
, - * 2 


— 


a rot 
meg; n Burning in the dann, Pardon, 


_- Queeſt, 

Carne pardon the Burning inthe Hand in an Ap- 
A as IN CS ts 
Whether he nay be a mel under hi Sign Mang- 


p. 136, C.'132 
E Fribece a Matter & 


21, c. 2 
Na K. * * Ni 2 5 $ 


* 1 


me, Vide Mill. 
Letters. - 


Were d and read as Evidence of C 
| the King's Death. 21, c. 28 
Note; rp 37 T | 


Lie Books Vide Eremplification, | 
„Leger Boone. x 
| * be exemplified, - FP 86, e. 16 
By be proved by » Tenant at Will of Pare of th 


' Libels againft the Government. * n 
a treaſonable One, Evidence of Compaſ- 


dus the e | P. ar, ca 

NM. a 
— . 3% Sale (n Gariet Ovet 
"Walter and Servant. Vi 
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When the Law fag Affirmative, then 
1 Page 9 


anta pas. Aue, 
2 eoffnent, Ralle, Reverſion, ** 
Whether on this Plea in Waſte the Defendant may 
f Sie in Evidence that he never attorned. p. 2055 


Ne ung; Adminiſter tome Executc Vit 
Exec 1 General Iſſue, N [dmini: 


05 this Plea the Defendant may | 4 in Evidence that 
he is Adminiſtrator, and not Executor. p. 211, 


| C. 59 
Whether on this Plea Evidence may be given that 
* the Party is ſtill living. * 211, C, 60 


a Shall not be granted for the Judge 8 over-ruling one 
of the Parties in a Matter of Evidence, which 
he ought not. p. 207, c. 4 
Nil debet. vide Account, Debt, General 
ue, Mil habuit in Tenementis⸗Reparation. 
Pleaded to Debt on Account, the Defendant may 
1 give in Evidence no Account. p. 192, c. I, 2 
75 Debt for Rent, whether the Defendant may give 


ntry and Expulſion in Evidence. 15 $0497, c. 9 
1 Evidence may be given that the Plaintiff had nothing 
=”: nn the Land. P4197, c. 12 


Whether on this Plea the Defendant may give in E- 
vidence he laid out the Money in repairing the 
Houſe. P 497, c. 14 

Sin of Tad may be given in Evidence on 
this Iſſue, but not on Non aſſumpfit. p . 16g, c. 32 

In Debt for Rent, "levy per Di Nreſßß, & A non debet, 

2 Keleaſe or e may be gon in Evidence. 
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Hill habuit in Tenementis. See General 
Ilſue, Nil debet, Non Demiſit, Plea. - 
May be Pleaded or given in Evidence. Page 140, Caſe g 
Homage. Vide Jnfants; . 
An F 1 15 * Father Gs writ - 
Party's Age, is roo 88 18 
Hon Aſſumplit, See Af wlit, Debt, Gee - 
| al Iſſue, Payment, lea, Promiſe, | 
eaſe, Requeſt, Statute, 
On this Plea the Defendant may give in Evidencs 
Infancy, . 158; C. IT 
rene Covert may give Covertur in Evidence. p. 158, 
on; 
In an Action t againſt the Maſter for Goods 
geblivered to the Servant, it is good Evidence that 
he always gave his Servant Money. p. 159, c. 37 
May give in Evidence that the Plaintiff was at the 
Time of the Sale, Partner with another. p. i 59, c. 18 
The Defendant may prove che Sale to be to two in- 
ſtead of ſour. p. 158, c. 1 
On this Plea the Defendant in an 4 on mutual 
Promiſes of a Marriage, may give in Evidence 


any lawful Impediment, but not a Pre- contract. 


P. 1675 C. 146 
On this Plea, Infancy or * may be given in 
Evidence. p. 155, 1863 c. 4 


Where on this Plea a Attachment may be 
given in Evidence, or not, and how; p. 156, 


1357. C. 5 
Statute of Limitations no Evidence 6n this Plea, 


contra on Nil debet. p. 163, e. 30 
Admits all that was laid in the Declaration, and was 


traperſable. p- 1685 849 
Pleaded by an Executor to a Promiſe to pay Debrs 


of the Teſtator, whether he. may give Want of 
Altes or that the Teſtaror owed nothing, in 
Evidence. | p. 169. 59 
1 1 . 


The T4 L E. 

umplit infra ſex annos, 

Debt. Page 1 1 7 is 11. af 
170, C.5 

Non Dimilit. Vide General Ie, Nit ba 


- buſt in CTenementis. 
On. chis Plea the Defendant may give in Evidence 


er TORI FI. I 97, 
- "0. 15 
If the Plainiff prove only a Demiſe of Part, ——_ | 
p. 197, c. 1 
I it be in Ej t, the Plaintiff ſhall not 
e 1 the Ejectment be 
 Proved of all chat is laid in ie Declaration, 
p. 260, c. 35 
On New demifit mado & forma, what may be given 
in Evidence. BS,” 198, c. 17 

| - Non Compos. | 
Proof to be allowed to make one no Cop, and 
._, ** olive, © © p. 48, c. 31 
Mon ejecit. vide Ejetment, General Jfſue. 
Y the Plaintiff in Ez * jectment of 
half the Number of Acres laid in Declara- 
tion, he ſhall recover for ſo much. p. 260, c. 35 
Non eff Fatum. See Coverture, Deed, 
f E pry General Illue, Infancy, Ra- 


If ir is proved to be the Deed of two, and the De- 

_ - - claration is only againſt one, whether the Defen- 
dant may take Advantage of this in Evidence. 

p. 199, c. 20, 21, and 200, c. 23 

ä Os this Plea the Defendant may take Adyantage on 
tze Bond's being vera aries Place than 
- - what it bears Date. . 2OO, c. 22 
Evidence of a Bond ſuppoſed to be by the De- 
/ - claracion- on the 1 5th of November; if it were not 
. fealed till e 1885 the Defendant cannot take 
* Advantage of ® 4 * 
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e TABLE 


Shall rape the Da of the Iſſue joined, and not 
of Tri Page 202, Cafe 29, 31 

Ex. ence of Payment and the 
| ths Deed bythe mea be good. p p-. 202. c. 30 
ax Defendant may give nient liter d in Evidence. 
p. 202, c. 32 


$0 je may that he delivered che Bond as an, Eſcrow, 
. 925 — 


| A 4 Ee T e f on mel. 


203, 204, c. 
Radelte Debt on Bond be by ©: tor, . 


5 mits the Plaintiff to be Executor. p. 204, c. 37 


be in Evidence. p. 212, c. 
1 e f 5 
On this E 8 

that proves tie Deed never was his, "OT 


204, c. 36 


1 Note, See Aſlumplit, Confideration, Evi⸗ 
Ser by ſeveral Clerks is tio Evidence againft the 


pP. 135» c. 128 
Muſt be ſhewed on the Trial, thou not mentioned 
in the Declaration, if the Promi to he re- 
| duced into Writing by te. Stagate Tap 
162, c. 2 
A Goldſmith's Note to pay Money or ickets, is E- 
Vvidence of his — received the Money, and 
here much concerning the Transferring 
of Notes, Ec. p. 241, 242, c. 1 
Whether ſince 3 & 4 4m. c. 9. a Notc be conclu- 
ſire Evidence of a Conſideration. Quære.— 
The Court was divided. 12 240, 241, c. 
The Want of Conſideration may be given in Evi- 
2 for the Statute did not deſign a Man 
* chere was no Debt, but 
3 only 


0 1 TABLE. | 
1 ah that promiſſory Notes hou be as ne 


| change. Page 243, Caſc ? 
But abe received) is Evidence prima = 

| Conſideration had been given to the Sc. 

p. 243; c. 2. See Bills, 

Not guflty. See 2 Damage, 

-  Epettment, Seneral ſue, Plea, Sale 2 0 


25 Market⸗ -overt. 
In Trover it ſhall-not lie in the Defendatt's Mouth 


d0o fay he was a Thief. | . 13 
In Trover brought by the A on the Poſ- 
ſeſſion of the Inteſtate, a Will cannot be given 


nin Evidence. p. 130, c. 4; and 184, c. 25 
But if it be on the Poſſeſſion of the Adminiſtrator, 
it may. p. 130, c. 4, and 184, c. 25 


In Trover, Evidence that the Beaſts were taken and 
| fold by the Commiſſioners of Sewers, and good. 
| $5 as 181, c. 14 
In Treſpaſ, on Not guilty, the Deſeendnt cannot 
give in Evidence that the Place was a Highway. 
p. 141, c. 10, and 217, c. 1 
5 Nor in Caſe for diſturbing the — — of his 8 
on Not „can the ndant 
| Gene in Evidence, per Holt, = pM he 
knew the Contrary permitted. p. 141, c. 10 
If the Defendant pleads this Plea in Eectment, he 
| ſhall not give in Evidence a former Mortgage 
made to himſelf —- P. 258zc. 26 
If the Defendant plead this Plea to an jectment of 
2 a Copyhold, the Plaintiff may give a Licence | in 
Exidence. pP. 263, c. 45 
Whether if Servant or Wife the Defendant's Cat- 
- tle into another's Soil, the Defendant may give 
this in Evidence. p. 219, c. 11 
Evidence that my Cattle, thro Default of the Plain- 
tiff's Fences, eſcaped, is not good. p. 220, 
n . 
or 
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1 king Goods the Defendant may give Evidence, 
that he took. them by Virtue of a Commiſſion of 
Bankrupt. Page 220, Caſe 15 

To a Declaration for breaking the Plaintiff's Houſe, 

aꝛnd taking Goods, the Defendant cannot give in 
Evidence, that he did it by Virtue of a Commiſ- 
ſion of Bankrupt. ibid, 


| 5 Treſpaſs may A a a Leaſe for Years i in Evidence. 


p. 220, c. 18 
May give in Evidence that. the Freehold is in another. 


. 220, c. 19, 20 


In Treſpaſs, Tenancy in Common the Plain- 


tiff and he by el Command the Defendant 


0G may _ 2 139, c. 7, 
224, c. 2 
Cannor ove in Evidence Tenancy in Common wi 
-a Stranger. p. 224, c. 25, and 225, c. 28 


| Tenancy in Common with the Defendant may be gi- 
ven in Evidence. p. 139, c. 7, and 225, c. 28, 29 


The Party cannot juſtify by Reaſon 0 Common. 


p. 231, c. 44 
The Deſendant cannot juſtify for a Rent-charge. ibid. 


In Treſpaſs de Us. abdutP cum bonis Viri, if the Wife 


had Sentence for Alimony, it is good Evidence. 
p. 232, c. 48 


The Defendant may give the Reſtitution of the Goods | 


in Evidence, to mitigate the Damages. p. 7 


For taking Hawks, Evidence that the Plaintiff leaſed 
a Wosd to the Defendant, and during the Term 
the Hawks bred there, and good. p. 233, c. 50 

In Treſpaſs for beating F. S. the Plaintiff's Servant, 
may give in Evidence that J. S. was not his Ser- 
vant. p. 233, c. 52 

It is a good Plea where no Treſpaſs was committed. 


1 3 


P-. 233, C. 88 
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The TABLE: 


m Tapas for Dog's chafing another 
and killing one it is good Evidence that 
did it without my Incitement. 8 233, Ce 54 
On this Plea wo an Battery, the De- 
fendant may give Evidence ar he . — 
ſtruck firſt. p. 279, C. 43 
On this Plea to an Indictment for not repair the 
Figihniays what * be given in been 
P. 284, c. 33 


Notice. wm 
Cohabitation is ſufficient Evidence. 158, c. 9 
Novel Affignment, Vide 0 
What Evidence the Defendant may give. p. 226, c. 32 
Nul Eſcape. Vide Eſcape, ue. 
On this Plea the Defendant cannot give in Evidence, 
no Arreft. | p. 215, c. 74 
Nul Waſte, Vide Waſte, General Iſſue. 
On this Plea the Defendant may give R be- 
| fore the Writ purchaſed. p. 266, c. 51, 54 
The Defendant may give in Evidence that he only 
lopped the Tree. p. 266, c. 52 
The Defendant may give in Evidence chat he dug a 
Trench to carry off the Water. p. 266, c. 53 
Any Thing is good Evidence which proves it no 
Walle. 266, c. 54 
Baut juſtifiable Waſte cannot be given 1 in lden, 54 ibid, 


- 
Daths, See Witneſſes, 


Betwixt other Parties are no Evidence. p. 31, c. 66 
Made on an Indiftment of Felony by the Proſecutor 
and his Wife, in an Action brought againſt the 
Proſecutor and his Wife for a malicious Indict- 
ment, ſhall be admitted to prove a Felony com- 
mitted. | 174, c. 4 
Are entire and not to be admitted partly true, and 
l falſe. E. p. 30, c. Bil 
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Obligation. | bes 


FE «Bond, 


be Evidence of Intereſt paid. Page 1 37, Caſe 135 
Dffice. See Damage, Eremplification,  - 
Found before Eſcheators, ſhall not be given in Evi- 
"dence, unleſs exemplified. _ p 2, C. 24 

Dfficer. See Attachment, Genera Ile. 
May plead the General Iſſue, and give the Special 
tter in Evidence. p. 145, 146, c. 16, and 


p. 146, 147, c. C4 


Proof that Exciſe-Officer kept or exerciſed the Fx 


ciſe-Office at the Time when the Matter in Con- | 
troverſy at the Trial happened, without proving 
the Commiſſioners Names to his 8 : 
good Evidence. P. 14, G15 

offs. 9 | „ 2 % 
Of Chancery is not Evidence, unleſs the Copy of the 


Bill > p. 122, ay | 


Overt Vide Inditment, Crea lan. 
Not laid in 1. Indictment, when it may be given, in 


Evidence. P. 23, C, 3 
Per Hale, two Witneſſes neceſſary to ſome one O- 
vert Act of Treaſon. P- 19, C. 22 


But one Witneſs to one Overt Act, and another to 
another of the ſame Treaſon, good. bid. and 


n 
Even one Witneßß with other concurring ſtan- 
ces, good in Treaſon. ibid. 
If Words be laid as an Overt A& of High Treaſon, 
*tis ſufficient to prove the Subſtance of _ 
421, c. 2 
e Ger 42, tending to the Compaſſing the | 
King's Death, be laid in the Indictment, any 
lr 


Sc. good Evidence. . .D. 21,6 39 
No Evidence to-be given of any Overt Act not laid 
cxpreſly in the ne p. 26, C. 42 
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2 n. TABLE 1 

Saen 3 Witneſs, * 4c : 121 * 
Wien age 4 23 

- "Dutlawyy, | Vide Ejeftment. 2 


Huſt be produced in EjeAment brought Leſſt 
ni GE 1 e 


. 


# Felony. „ 
1 p. 36, 37, C. 759, 10, and 38, c. 11, and 41, 
c. 15, and 42, c. 18, 19 

| Don't reſtore the old Credit, but gives a new one. 
p. 36, 37, 3 and 39, c. 12, and 43, c. 19 

ores one attaint Treaſon. p. 46, c. 24 


Fl 


Reſt 
Whether a N of a Pardon diſables a Wirnek, 


P. 47» c. 24 
Parliament Noll. Vide Journal,” 
Is to be credited before the Journal-Book. p.85,c. ro 
Pariſhioners. 
Not receiving Alms, may be Witneſſes in Actions 


2 againſt ee and Overſeers of 


P. 69, 70, c. 55 
Parſon. 
His Evidence to a Woman a Whore, not al- 
lowed, and why. ' . 80, c. 87 
All things neceſſary to prove him a compleat Incum- 
bent ſhall be intended, unleſs the other Party, 
by ſome Eyidence to the Contrary, puts the 
Parſon on proving theſe Matters. p. 123, 124, 
1 C. 98, 99 
Shall not give Evidence by which the Bounds of the 
Pariſh be enlarged. p. 75, c. 69, and p. 49, c. 4 
Patron. Vide Ejeftment. 
3 Fenn cannot be a Witneſs, p. 78, 79, c. 75 


| Payment, 
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See Aſſumplit, Dedt, Non Af: 
" fumplit, Plea, en, Rerceipt, Re- 


Lita & Solvit ad Di 
bee in Eridenoe on Non gt pleaded, 
Page 159, Caſe 10, and 154, c. 4 


1 good Evidence to an in Law, 1 

A P. 161, e. 

To Dybr for Rent, Evidence of Payment to the Se. 
queſtrators, and good. AS" |. * - 

To anbiher by che artig Appointment, is Pay- | 
ment to the Plaintiff. P./97, c. 14 


Of 4 Bond of twenty Years ſtanding pre- 
ſumed, if uo Demand is proved, or good Cauſe 
of Forbearance ſhewn. p. 2 C. 40 

Ne of Money due to the Wife as trix, 

not Evidence to maintain an Action bers | 

received to the Husband's Uſe. 1 

in Debr fur Rent, levy per Diſtreſs, & G Eu 

W p. 1 


0.31 
Pedigree. See Barona 
Drawn by Sir William Du and ſworn to be ta- 
ken from ancient and Records of his Of- 
fice, is not Evidence, a ne ns rp 
% - cords were. P. 130, c. 104 
Rejected. | : P. 1355 6. 130 


Peers. | 
When they ue Witneſſes muſt be Forn. p. 16. 0 
Perry. See Undiftment, Pardon. 
P 
puniſhed as 26, 27, c. 
Where one Convicted of Perjury * be Eee 
and econtra. 5 36, c. 7, and 42, 43, c. 19 
etty Jury. ury, - : 
frate. 95 attainder. Confeſſion. 
R p. 48, c. 29 
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pos Ri i 8 
Bier. See Abatement, a, Bute Per 
livery, Dureis, 

þ. üer General A 15 
tenancy, Nil habuit in Tenementis, Non 


_ Sb nor guilty, CEE 


n 
Of a 8 1 
her Life, is not maintained 
I Fe ef Wanna 
_» Viduitate. n P. 261, c. 42 
bereit Maier of Law good. $37. C. 3. 
1 | and 138, c. 8 11 
bez on Bend Aeg ro e 
Fellows of a College, cannot plead there were 
then no Fellows. P. 2 1, c. 66 
In Treſpaſs, that the Plaintiff bid his Servant put the 
| e W 025. 


relpals fuppoled at C. the Defendant juſtifies x 

by be at C. p. 20, c. 14 
In Treſpaſs for down the Plaintiff's Houſe, that 
the Plaintiff had none, is not good. p. 220, c. 17 
In I S. in putting his Cattle 
Soil, is no good Plea, p. 227, C. 18 
* 5 his Qoſe and taking Corn, 
var hey mee Sr were Servants, and took them as Tithes 

ſevered the nine Parts, and gpad. p. 221, 


C. 22 


Marter of Juſtification or Excuſe, jo Batteries, muſt 
| We N N 234» c. 56 
In Tr paſs for beating J. S. his Servant, that J. S. 

was not his Servant, and good. p. 233, c. 53 
To Treſpaſß that the Goods were the Goods-of F. N. 
| ed him, by Wie cf which he 


— 
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dock them, 45% bur, he wok any Goods ef the 
Phaintiff, and i. Page 234, Cale 54 
Tn Trover, Lie by Virtue of a Commiſſion of Sewets, 
and good. | p. 181, c. 14 
80 of the Cuſtom to take Toll. p. 16, c. 18 
Submiſſion of all Matters to Award, Evidence of 
Submiſſion of all Matters touching Account, if 
other Things are not proved in in Difference, is 


good. P. 72, C. 59 
Thar he ook them, being Parſon, as Ties and 
ul. p. 183, c. 18 


| In Trover for a Horſe that be is an Inn-keeper, and 
the Horſe died in his Cuſtody, and ill. p. 184, c. 19 


Property of Goods in a Stranger, and ill. p. 184, c. 20 
In Troycr that the Goods were pawn'd, uhether 

good or not. p. 184, c. 21 
In Trover t by Executor, ther e 
died Inteſtate, and that he bought them of the 
Adminiſtrator, and tl. . Pi. 18, c. 22 
1 mn 
nought. 


Thar the Plant bf his Serve, ke | 
Levy per Dire to Debt for Rent, . the Defendant 

_ cannot give in Evidence that the Plaintiff had no- 
thing in the Land. p. 196, c. 12 
In Debt an Bond, Delivery as an Eſcrow, may be 
P. 203, c. 34 
ene Adminiſtravit. See Account; Allump⸗ 
At, Debt, S — Iflue, In⸗ 


— 6 Din 


_ ventoyw, 
Releaſe of a Bond — 


- _ Aeration of — but of Part, is good E- 
843 vidence 
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A 
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Whether this be a good Plea, if 


A. IS 
_ ſi 


* D. EN 


Vidence to aer, he Perce fr the who: 


Penalty. 171, 172, 

. babet bona ſeu — 2 
la dicti Teftatoris vel babuit die Impetrationis bre- 
| r the De- 

Payment of Debts, without 
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| Ste fbſquen ro the bringing the Action, in 

Evidence. | p. 172, c. 58 

In Debt, admits the Debt. p. 206, c. 42 

er ee 
| 1 

H to an Action of Debt on Bond, you would prove 

ibid. 


To Debt on ſimple Contract, Payment of Debt on 
Bond, without proving the Sealing of che Bond, 


is good Evidence, p. 206, c. 42 

On tha the Defendant ma give in Evidence the Re- 
dernprion of Goods of the Teſtator's, with their 
own Money p. 207, c. 45 


So that — has given Security for Debes 
due from the Teſtator, and fo retains the Value. 
p. 208, c. 46 
pending the Action 
a Debt becomes due to the Teſtator. p. 208, c. 48 
On this Plea, an Inventory exhibited by one Execu- 
. pacman pond rnacder rm p. 2 10, 


** 
payment - myſt be proved, for A 
for Debts due to the Teſtator are not . 


P- 210, c. 53, 55 


| Recovery rg es mr re 


210, C. 54 


Whether the Defendant may give E of the 


2 of a Bond in which Wat and the 
e e N p 211, c. 56 


Poll 


** 75 K "he 
Fn quit, ſands in fome Cats fi 


; "Vide Aue. 
e that the e Pary h 


.Violg is of great Weight {FU 2 0. 2 
Light of none. | n 
In criminal Caſes, that the Perſon did the 


Fact all , If it be proved to have been done 
On the Name, if another is not produ- 


„ 
Bat wide now 19 Car. 2. 0 16 and 6. „ 1 


P. 7. 8, "fr 

bett. Vide Mul. 
eee 
the Teſtator's Intent in a Will. p. 91, c. 19 
Of a Will in the Eccleſiaſtical Court as to the Per- 
.e jon Wituts nay! be. givan in Exidence, not as to 


the Real. p. 128, c. 107 
When not concluſive Evidence. P 12, 108 | 
. Proclamation. - 


entitle the Lord ro a Forfeiture, muſt be proved 
708.0 voce. p. 268, c. Probl, 


F, 


he TABLE 


8 ibition. 
| 295 be proved. within. fir Glander Blanche 
- by. the Plaintiff in a ne 8 Con- 


— 883 Page. 123, Caſe 97 


Non 
— 2 


of an Advantage, if che Party recovers. diſables | 
- that: Praſon Toad haves + Wines, ; De 


and 785 c. 
n 


performed on a Contingency, 
is not within the-Statute of Frauds, p. 165, C. 27 


| Proof. See Evidence, Pyſumpttan, Wit- 
nen pr Pf v ee e. mal be mac 


© <a a Jury i p. 6, c. 19 
_Publick 3 Notary. SO, 
Teſtimapy on Trial of Things beyond Sa, i good 


Nick. 5 | BY SoC. 14 

| * te + WW «4g 3 
Quakers. | 
| aer, bor make ſolemn Aﬀfrmation p. 16, 


Quantum t. Vide Afſummſit. 
Promiſe to give Content is good Evidence. p. 160,c.18 
For Rent, an enpreſa\Progmiſe maſt be ** 161, 


c. 24 
Queen. vide King. 
3 N * akk "2 130, 115 


- - . 7 
+ : \ n 1 * R. \ » 4 — * 
— the. 2 a . * — . 8 * 1 f 


| Rage vi Deed, Ne granta pas, Non 


Whether it may be given. in Evidence, on Nr eſe 
fallum pleaded, © P. 200, C. 24, 


5 | Receipt. 


. P4917 


For te ft f Years Rent, FEST 
- wag paid. x96, c. 
Recital, See Conſideration, Deed, Jury 


ters Patent in a en 5 
dence of the recited Patent. p. 97, c. 29 


or the Payment of the Conſideration- Money for the 
Purchaſe, is not ſufficient Evidence, bur the Pay- 
| ment muſt be proved by Witneſſes. 5 99, c. 32 
Of a Dead, if it be proved there was ſuch a Deed, 
is good Evidence, otherwiſe not. p. 100, c. 36 
of a Leaſe in a Deed of Releaſe; is good Evidence 
eee 
was loft. p. 163, c. 34 


out proving it 
See Cop . Debt, Exem lification 
u e 3 4 2 


Being: burnt, and noe diredity in Tie, but only Mat- 
ter of Induerment, may be proved in Evidence. 


A Record of Seſſions may ce to prove the 
Puintiff had not when the Out P. 285,286, 


8 4 
Where it ſhall be read in Evidence Wy, 8 
35» C. 2, 4 
The Minudes ef a Record, no Evidence. r 
Bekuſal. Vide Eſcape. 
To ſtew a Priſoner ſhall be an Eſcape. p 186, c. 30 
Releale, See. „ r, F eoffment, Non 
— Affumplit & Plea. | 
Enables one intereſted by Act of Law to be a Wir- - 
© nels; but not ſo, if it were a Champertuous In- 
tereſt created by the Party, tho? ſigned in Court 
- "__ pP. . 53, c. 38, 39 


or 


x o 
4 
* 


* 
c 


p. 1 82, C2, and $3, c.6 


* 


Le T4 E 


| Cannot be gen in Eyidence wt * 
a . Page 160, BS, and 
ng 161, c. 
to an Aab 


| Maghe gi in Erie 5 n 
Mitigation * 
N be given in Eyidence to an in Law, 
n Ae i 


Aſumpyit. „ 

In Dett for Rent, Jrvy per Difreſs, 84 aw debet, 
Js ha any ende, 
. 


e e. yon de Su 
ing or Delivery a P. 9%, 8. 18 


nder. 

He in Remainder cannot be a Witnels as tothe Ti 

.of: Lands, contra of Heir A * . 48. c. 1 
Bepatation. en, 
Of a Pew in a Church, m iven in Evidence by 
the Prin who del hike p e 
Veßlebin. 40 
| Thy Dare may ge in Erin hr oh Whig 


had his Cattle again, in Mitigation of Damages. 
1 42 
Replication. 5 Atumpüt itt dei 


nos, D 

_ Aﬀets, Stet che rig nad produce th the Ori- 
gal on Trial. p. 207, c. 43 

3 his Iſſue, the Day of filing the Bill thall 
. 0 10. he Pclepdens-in een. Wen 


Ag by Diſcenr is ood Poms RET 
ae e . 20d that the Son did enter. 
. 16. 61 
1 depending on an ERate-iail mag be giyen in 65 
videoce. | p. 212, 
Alienation by: Fraud n may be. Sm, Evidence. 
: | P. 212, C. 63 
Aſſets 


due, z 


So of 


Beperſion. vide Ne granta pas. 
| o a Copyhold, diſables one from being a 


r 9 T7 


—_7 7 
Fro; 


Te FABLE 
is good Evidence, to-thew the Executor;tby 
the Wil of the Deceagd, fold Land and had 
the Money. r a” Ho 


Damages recovered in Treſ 
Requeſt. Vide Demand, 1 5 aſhinpit. . 


At any Time on licet ſepius requyu, OY be given N 


Evidence. 164, c. 33 


a any Time before the Day of N Requeſt laid 


in the Declaration may be given in viden 


p. 164, c. 33 

Is admitted by the Plea of Non eee, 5 need 

not be proved. | P. 1 

Retainer, See Copy, Executo? & "Plene 
*Aaminiffravit. 


May de p roved by the Outh of one who faw it unde 
- the Party's Hand and Seal. P. 135, c. 129 


May be given in Evidence on Plane Adminiſtravit 
pleadet. pi. 208, c. 47 


Oo prove the Boundaries of a Pariſh. '  _ Þ. 7h, 


; 8 783 79, 90, 8 
Revocation. 
Shall never be intended, if not ay OE] 


. 10%, c. 34 
Viens paſſa per le fait. 
Whether if the Defendant in Waſte lead ſo, * may 
Sve in Evidence that he did not FArtorn an 26 2 


Riens per Deſcent. Vide Fraud, General 8 
Iſſue. 


-Robbery, ' Vide Statute. 


The Party is a good Witneſs in an Action againſt che 


Fa the Robbery. p. 49, 50. c. 5, 
3 and 51, e. andg 


th 
af * = Py 
. * * 25 
297 
* 1 
| . 


E 


| . 74 An 
Sale in nen Vide au miſty, 
to The . Exidence Wi 


3 | Ma ae be ended ee. | "Did 
-  ÞScotland. 

ig Crimes comimitted there ſhall be tried in Eng- 

: land. 8 1. 19, 20, 21, C. 24 
Sentence, 

Of the Eccleſiaſtical Court 3 Tithes may 

be given in Evidence. p. 12g, c. 101 

Not if it relates to Lands. pP. 130, c. 102 


Of the Spiritual Court, i in a Cauſe within their Ju- 
_*  rifdiction, is concluſive Evidence in the Point 
tried; contra of a collateral Matter. p. 126, 


L. 103 
Where no founded one Evidence may be made 
Poi at cas pP. 6, C. 15 


- Sheriff, 
ab nog brough - bor taken in Execution 


j af. led No p. 182, c. 16 
; Shop: ooks. 2 Books. 5 
No 2 — after a Year for any Thing, unleſs it be 


between Traders, and then only for ſuch Things 
e in the Compaſs of their Trade. 


Fi P. 141 k. 118 

Simony. 

Shall not be proved after the Death of the Party, un- 
leſs he were in his HR convicted. p. 32, 


c. 68 
| Solicitoz, A 
Ps not bound to diſcloſe his Client's Secrets. p. 79, c. 84 


Solvit 


n 


the ASIF 78 
' Solvit av diem. Vide- Day, Debt, Pay» | 


ment. 
Whether on this Iſſue, En before the Day 
| may be given in Evidence, Page 222, Caſe 23, 


| and 204, 205, c. 38, 29 
Son Aﬀſault. Vide De injuria ſua P20p2ia, 


General Iſſue, Treſpaſs. - 
How the Evidence lll be on this Pl |, - © 234; 


c. 57, and 235 c. 58, 59, 60, and 2.34, C. 61, 
k and 237, c. 62 
| dcnowledges a Battery. '-""Þ. 226 C3 
2 tenement, Vide General Juue, 

e 
Whether on this * Seiſin in Right of his Wife 
is good Evidence. | | P. 223, c. 24 
Don? t allow Witneſſes who were once 


60, c. 2 
| Statute. See Akkon, Alſtimplit, General 
„ie Non Affumpſjt, Robbery * Cetid02, 


2 E4.6.c,- - - of Tithes. P. 256,c. 8,9. 
5 & 6 EA 6. c. 11. of Treafons. © P. 18, 19, od 
r& 22, & 24. Whether it repeals that E86. 


P. 22, c, 31, 32 4 


26 Bhs . & 21 Fac. 1.c. 4. of the General Ine 
BD Statutes. p. 286, C. 7 
Books, good Evidence of 8 not of a pri- 
vate Act. p. 86, c. 14 
78 op- books given in Evidencez ſee 
Of King Jer Hott 298, & bie, p. 131, C. 118 
Nr relating to Attornies Fees, may 

be given in Evidence ori Mo- A leaded. 
161, c. 2 

TY Gant eri the Evidincs w e ON. : 
Oy if laid, though the Evidence be not laid. 

i | p. 271, c. 16 
Z 2- 384 


| En No be" TABLE. 
. 3 4 Aung c. 9% Notes b y.Goldſmiths, Ge. 


= ee of a Con 3 on that Statute. 
a wed Page 249, 250 
Ae to give re Evidence: as to * 55 ale of Fines. 


ws p. 22, C. 7.3y and 27, 28, c. 74 
| ticks.” See Da in the Baud. 


"I "Fudge or Party. P. 4. c. 3 

Are not Witneſſes. p. 38, c. 12, and 41, c. 16 
1s a good Witneſs when pardoned. pi. 39, c. 12 
If fo for no ſcandalous Cauſe, whether an Evidence 


\* . 99 41 — 144 © wo 


TRE 42, 48 
s Submiſſion. vide Promiſe, | 
To an Award, is no — but only Evidence + 
r 0 + Br 15s © 8 
SE __ *, 
Of ſeveral Pariſhioners to pay Tithes in Kind, is no 
" Evidence againſt the Reſt. Pi. 135, c. 128 
Sutrender. Vide Pergumptlan. 1 
Shall not be intended. pi 106; c. 34 
Contract of a new Leaſe, i is Evidence 0 the Surren- 
der of the old. . P. 268, c. 59 
_"Sufpenſion.. Vide Eine and Sulpention 
WR 2! 8 ge] 5 py 2 * 3 
eee 


j To the Previpe ſhall be WO if the — is 
not r when a common Recovery is _ | 
Fa p. 90, c. 17, 18 

| See Declaration, 
u 1 d Not K güte & Plea. | 
der is a e in in p 225, 
> "36, 29 


17 


* 
te a7 
— "7 1 123 1 Nai, 1 ' . 


| 3 
: * * . 
— 0 c 1 1 
” OY % 
3%, 


\ 


Tender 


* 68 
> WS 
OY 
& 
- 
oe 


* 9 * = | : AT” 
ad By 


= De „E 
Tender hen | 


mixed Moncy chat i. pane; when de Road be- 
* orgy 1s a ai * 206, Pp | 
Teilt. I gina 7% 
Whenge derived. „ 16 
„ 
Where one is DINE — who | holds by the 
fame may not give Evidence. p. 64, C. 41 
Under the Crown, need not ſhew —— Rp from 
the Crown. A. 230, © 43 
Traverſe. See Plea, + 
What may be traverſed. 1 168, 0. 49 


"Treaſon. Vide Indickment, Overt⸗Ack. 
Circumſtantial Evidence is ſufficient. p. 17, q 13 


Two Witneſſes therein, or Party's Confeſſion, p 20, 
. 19, 20. and 24, 26, C. 42 
One Witneſs ſufficient therein at Common Law, 


(Coke's Opinion contra.) p. 22, c. 32 
Witneſſes for the Priſoner may be examined on Oath, 
by 7 V. 3. c. 3. 1 pP. 27, C. 40 


Accomplices not indicted ay A Witneſſes in Trea- 
ſon. 31, c. 65, and 46, c. 24 

Treſpaſs. See Abatement, Continuando, 
Dap, Declaration, De injuria ſua pꝛo⸗ 
pzia, Entry, Enquiry, Evidence, Jfſue, 
Not guilty, Novel Alignment, Son Al- 
ſault, Son Frank-tenement. - 

The Evidence ſhall be only of the Value, and not on 


the Title. P. 218, 219, c. 5 7 &c. 
Treſpaſſer. - „ 
Is Evidence againſt his Fellow. 475 c. 26 hy: 


 Trover and Converſion. See Abatement, 


_ Converſion,, Demand, Dental, Declara- | 


tion, Plea, Sale in Market⸗Overt. | 
The. Converſion | is the Point 8 the Action. p. 140, 1 


5 60 


þ 4 
. 9 
» 4 * Yecla- C _ 
3 a f 

© 

E ” 

: . ſe 

* ” 


4s 


| Declaration of ne Mech Bic 797 


verſion in Ireland, is good. "Page 139, Cake 7 

j True. See Atifwer, 5 

| When be may, and when be tay noe be a Witneß. 

2 2 32, p. 58, c. 22 

ä eee ever P. 9, 10, 
„ c. 21 


A Vice ſuing {ag oY e Kimi 
Incumbent, &c. p. 123, c. 98, and 124, c. 99 
But he need not do ſo where he was ſeveral Years in 

Poſſeſſion, unleſs nr why it ought 
do be proved. 123, c. 98, and 124, c. 99 
If Defendant in the in a Suit for 
© Tithes, traverſe that the Plaintiff had read the 
39 Articles, he (che Defendant) muſt prove it, 
though a Negative. Fa 99 


Cy 


eee c. 99 
What Proof the Plaintiff muſt make, in Sate ct 
Subtraktion of Tithes, and. Abe not. b. be 


125, c. 100 
| What the Defendant in fuch Caſe mult prove. p. 125, 


c. 100 
| V. 

og Gelder Vide Infoamation, Stetute.. 

ONT Ines it laforimation tv 5 @ 14 Car. 2. 


3 . P. 47, © 27 
Gerdi. 


Ws. Evidence. againſt an claiming under the Perſon 
e it —4 given, not others. 
P. 9H» C. "Ty; 23> and 108, c. 62 

- Uſury, 


| The Piolecytor From Drone . P. 59, C 24 
W e 


£ ju , * 
Ren * ' * een n 
| * * RRR * * 4 ©, 
- " N Fs 5 87 : ; * Peg, * 4 | * 
— by 5 
F * ; £4", * 4 * 
” — * 
- 4 7 * — . 
* * — — . Mr: 
. 1 — 
* 
Ca "4 
- 


© Me. . 2 4 5＋ 2. 
4s 
_ ” Þ: 

* 
S os + - 3 . *. = 2 7 by 
| * i 4 as * a Hs 2: 4 

* — : 


ſte. Vide - 1 


gs "vide Indlamnt, 
Is not bound to reveal her Husband's Treaſon. Page 


n 53, Caſe 11 P 
ſs an Evidenoe gin her Hugband in an fad net 
x... one . . P. 544 ©.14 - 

{1 Whether ſhe may be a Witneſs againſt her K. 
Pi. 33: C 10, 1, and 55, C. — and 54, c. 13 4 

Is an Evidence to prove the Defendant committed 3 
Adultery with her fell, an > 
G3 ©, _ 

Tenant for Life to be produced to Reverſioner by 4 
* ar bf P. % 2 
5. c. 21 | 

Will, See Abatement, Executo, Legatee | 


batte. 
wh e | . 894 9056 18 45. 


That gives the Remainder, er e Eſtate-tail is 

Pen, to maintain the Poor of a Perl, mar be * | 
ved by any of the Pariſh. 2 gs ( 
tels. Vide Attainder, Burning inthe - '  vF 
ws „Delivery, Evidence, Dutlam, Daths, 7 


Are to tell the Truth as to. what they have, heard or 
' ſeen, not what they believe, P. 15, c. 4, and | 
34, c. 86 33 
| Cline give Evidence of what he heard another c 
P. 33; C. 77 and 270, c. 2 | 
n admitted as Evidence a- 
a . pP. 270, c. 1 
May be cumin yas e ber one may nor heat 
what the other ſayys. P. 18, c. 19 
Tobe eh den amen, p. 25, c. 40 


and ay 274 C. 42 . 3 ; 


* 


3 0 . Y * * * — . 3 
a on $6. <A. Ke , NA - 
N = 4 A - 7 * 
- * . < * 1 — 
by, # « z* * 
v * # x = " * 4 \ y * . 
p X 
þ | * ran - 
> > | > | 
- . x - £ 
8 4 . þ + , . 
$ 5 1 * 9 : 
"= 
* * * 
— n > 1 
* 1 o 
, S - 


” >|" 


| Theme Pucchgpin them * * 3 
for Priſoners: as him. Page 2 5,26, Caſe 42 

bf ſerved with a ö „and offered reaſonable 

__ harges, if they 40 bee arcen Sag 

= * n N ved. 


A. wy. 
nen, 2, may have a Wri of fle Rr 


it 107. 


| AnAp rover or an Accomplice, may be a Witneſs * 


How fr jo be Credizd, (that due ples os his 


_ Parſon no Witneſs to prove the nd 
ITY "Pp | 4s 7 | 
ofen Bariſhioger:”" 2G He 49, C. 4 
& = 8 


E - 5 IT arreſted, may be Gehege. 8 47: 48 


| 1 . P. 276, c. 32 
_ Whether and when on lodlAincat vide Inditt 
2 Sall got be examined whether they were indied for 

forcible Entr. pi. 30, c. 58 
May be aſked whether any Suit 8 them and 
þ — of the Parties to the Suit. P. 30, c. 58 


. credited. P. 32, c. 71 
Xlledgii Contradition 1 18 not to be believed. P. 32, 
+; 3 1 , "672, T3. 

_ -: -. Alledging their own Guile or e Wes are not to 

1 be allowed. P. 49, c. 2, and 32, 74 

1 He who for his Infny cannot be a Juror cannot be 

„ ob IRS}. 2% p. 33 to 36, c. 5, and 36, c. 6 

Whether one Convict of Barretry may be. p. 36, c. 6 

3 mal one r for N Larceny =. 

_ 36, c. 

= One bunt in the Hand, 400 WS. x; may. 


"wa. + 2 . 
: 1 | y ——＋ xs... K N 
2 4 = * 5 - 4 
T 1 7 © ” LY * 
„ k * 
r 2 = © 
—_ N W \ 
N % - 
9 , > Ev tov 
p " + 2 
* 5 Fs 1 * „ 
* - - * * 
1 * 1 " 
_ as bo 


. 48” 


indicted. "p46 c 2 :* 


3 when they may be cxamined on Inter- 


q | 5 | The melt Worthy, if in equal Number, is to be 


YE gs. 2c; p . 42, c. 13, and 38, c. 2 


A \ pci Ne & 5 * $f p. 48, * 23 


And 48, c. 23 


After having being in the Fillory for cheating, 


ny Ore, ahh is been e ap any Crime, and 
* £4 who- r quaint: and objected to, may be 


one. r 46, c. 245 ARGUES 3 
Whenee. me Word is derived. pP. 155 C. 1 
Are ſworn to tell the Truth. P. 15, c. 4 


When they may and may not "aber - Evidence which 
5 tends to their OWN Acme p c. 1, and 


2 58, c. 23 
Werber 6k in the J th nay." p. 61, c. 29 


Of a publick Notary of TEE done beyond Seay. | 
good. PG 14 
Court 9 Fant the Prifoner Proceſs to bring in his 


Witneſſes. 1 Ky 15 G2 
Yet denied they had ach pen 1 + 


Is not to be Cos eramineg till he has wie. WW TE OK 


his Evidence for the Party. p. 18, c. 3 


Members of the ane Commons who are Pro- 


ſecutsrs, may be ſo. p. 1%, 
Contra of any of Grand Jury who found the 


c. 12 
ibid. 


There is not Scintilla juris againſt two Wimeſſ&'(in 


Treaſon, c. p. 25, c. 39 
One indicted for the ſame Crime cannot 2 a Wit- 
ness. Pf p. 31, c. 61 
Contra if acquitted han 2 Pp. 31, c. 64 


Priſoner may bring Evidence to prove the Witneſs 6 
ſwore contrary before Juſtice of i P-. 37, wy 


Cc. 62 
Cannot be _ without Prook. b 33, 0 1 
23 


| One. HL e, auh doe, p-. 39. c 1% 
he dan kde Hani fob Felony? hl pardoned, 
c. „l ele P. 39, AQ, C. 43 | 


E 
n ſuch Proof allowed without « <4 -xY 


3 Page 33, Caſe 2 
1 Caen ler te was dene an} Feb perjured, p. 33, | 


| Verdict of Comiction of Peguty, voided bs ihe 
Death of che Protector, no Evidence againſt the 
Laeeſtimony of a Witness p. 41, c. 17 
1 Though put into the Declaration with a Simul m, 
FE 5 A is F againſt yy may be 
Ee c. 27, 28 
He _— make alo baue brought . er 
be a Witneſs if brought by another. p. 72, c. 63 
1 9 Servant. may be a Witneſs; contra of a Maſter. 
—_” | p. 557 ©. 10 


3 Aab and 8 of others admitted as Evidence 
ah againſt a Priſoner; Sed Q, de ceo. p. 270, c. 12 
=_ Other Words, beſides thoſe laid in the Indictment, 
= + admitted to be proved. p. 21, c. 29 
No Evidence can be given of what an Accomplice 
aid, if not in the — Indictment. p. 31, c. 61 
Mit. Vide Alſumpſit. | 
 - Muſt be prod bor 
ſideration, muſt prove an Arreſt. 172, c. 60 
Of an Enquiry in Treſpaſs the Plaintiff muſt prove 
Is 4 1 the Value of the Goods. p. 230, c. 46, and 


p. 231 
ant e Vide _— | 


5 


. * 1 . 


FINIS 


